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The Hallack and Howard Lwniber Co., etc. 3

In tlie United States District Court, for the

Disti'ict of Idaho, Southern Di\ision

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant.

COMPLAINT

The plaintiffs complain of the defendant and al-

lege as follows:

I.

That the plaintiffs, and each of them, are corpo-

rations organized and existing under the laws of

the State of Utah; the defendant, The Hallack and

Howard Lumber Company, is a corporation organ-

ized and existing under the laws of the State of

Colorado. The matter in controversy exceeds, ex-

clusive of interest and costs, the sum of $3,000.00.

II.

That on the 3rd day of March, 1944, the plaintiffs

herein, as lessor, entered into a lease agreement

with the defendant. The Hallack and Howard I;um-

ber Company, as lessee, whereby a portion of tlie

lessor's premises at Banks, Boise County, Idaho,
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was leased to the said Lumber Company for a log

loading site, a true copy of which lease is hereto

attached marked Exhibit "A" and made a part

hereof. That said lease, among other things, pro-

vides that the lessee, The Hallack and Howard
Lumber Company, agrees to hold harmless the les-

sors, plaintiffs herein, and the leased premises from

any and all liens, fines, damages, penalties, forfei-

tures or judgments in any manner accruing ''by

reason of the use or occupation of said premises

by the Lessee ; and that the Lessee shall at all times

protect the Lessor and the leased premises from all

injury, damage or loss by reason of the occupation

of the leased premises by the Lessee, or from any

cause whatsoever growing out of said Lessee's use

thereof."

III.

That on or about the 15th day of September, 1949,

the aforesaid lease agreement was in full force and

effect and that at said time and place, while the

defendant, its agents, servants, or employees, were

unloading logs onto said leased premises and using

and occupying said premises in accordance with the

terms and conditions of said lease, a piece of tim-

ber broke off one of the logs being unloaded and

struck one A. M. Powell, a car inspector employed

})y the Union Pacific Railroad Company at Banks,

Boise County, Idaho, seriously injuring the said

Powell.

IV.

That as a result of said accident and injuries sus-

tained, A. M. Powell, on the 3rd day of October,
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1950, filed an action in the United States District

Court, for the District of Idaho, Southern Division,

against one of the plaintiffs herein, Union Pacific

Railroad Company, for injuries and damages sus-

tained, demanding judgment in the sum of $45,-

000.00

V.

That tliereupon the plaintiff. Union Pacific Rail-

road Company, gave notice to the defendant herein

of the pendency and nature of said action, calling

its attention to the lease and its provisions herein-

before referred to, and tendered to said defendant

the defense of said action, requesting that said de-

fense be undertaken by it, with notice that the

plaintiff Union Pacific Railroad Company expected

to be fully reimbursed for any judgment that miglit

be recovered against it by the said Powell, together

with all expenses incurred in the event said defend-

ant did not take over said defense and assume all

liability, but that said defendant refused and neg-

lected to do so.

VI.

That the Plaintiff, Union Pacific Railroad Com-

pany, conducted said defense in said action in good

faith and with due diligence before the' court and

jury, commencing the 26th day of February, 1951,

and on the 2nd day of March, 1951, the jury re-

turned a verdict in favor of said plaintiff, A. M.

Powell, and against the said Union Pacific Railroad

Company in the sum of $15,000.00. Judgment on

the verdict, including costs in the amount of $92.26,
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with interest at 6% per annum, was entered, and

on September 18, 1951, Motion for Judgment Not-

withstanding the Verdict was by the court denied,

and which judgment the defendant herein had no-

tice but it failed, refused and neglected to take any

part in any or all of the further proceedings had in

connection with said action.

VII.

That thereafter, to wit, on the 15th day of Decem-

ber, 1951, the said Union Pacific Railroad Company
compromised said judgment by paying to the plain-

tiff the total sum of $14,500.00 and said judgment

was fully satisfied.

VIII.

That the defendant, although requested to do so,

has failed and neglected to play the plaintiffs, or

either of them, all or any part of the damages and

expenses incurred arising out of the action of A.

M. Powell vs. Union Pacific Railroad Company, and

the plaintiff. Union Pacific Railroad Company, has

been damaged thereby for settlement in satisfaction

of the judgment in said case in the amount of $14,-

500.00 ; costs and expenses of the litigation $1,076.98,

together with reasonable attorneys fees in the

amount of $1,425.00.

IX.

That the accident and resulting injuries to the

said Powell were wholly caused by the use and oc-

cupation of said leased premises and the unloading

of logs thereon by The Hallack and Howard Lum-

ber Company, its agents, servants or employees, v/Iio
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had the sole and exclusive jurisdiction over said

premises and the unloading of said logs thereon,

and that accordingly, under the provisions of said

lease agreement, or independent of said lease, it be-

came and was the duty of the defendant to assume

and pay for all injuries and damages sustained ))y

the said A. M. Powell, and to indemnify the plain-

tiffs, particularly the Union Pacific Railroad Com-

pany, against, and save them harmless from, all lia-

bility from such injuries, damages or loss.

Wherefore, plaintiff. Union Pacific Railroad

Company, prays judgment against the defendant,

The Hallack and Howard Lumber Company, in the

sum of $17,001.98, with interest thereon at the rate

of 6% per annum from the 15th day of December,

1951, and for such other relief as may be deemed

proper in the premises.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,

Attorneys for Plaintiffs.
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n. -« •ttdchrd to •^eement Audit No A«»57U28 Ii«a»« LfcT,. No...13075..

.Nfl^ No..-
OREGOR Sfl^RT LCrar HATLROAD COUPlirr

Between . UKlOM PACIFIC lAlLROAD COMPAMI .(.LtMOrl.

and IHE HALLACK. i E05ARD LUKBEB.CQ. .CLM»e«.l.

Anti^nmeott^Date. r - " Name of «Mi^ec „ —
Date Name of aMignee 4 ...*..-.i..i+ n^.-.^--^ .1..

Covering Log Loading Site
i

. d.l ' K^.?^!^.^Al

Location Banks « Idaho

Dnt.lMar. 3» l9UiL Eff.-ctf^e Date Jiar. 1# Y?kh Expiration (Original IF«b».2fl>.19^9

Kxpi'.dtion (by latest exten.<ion) " ~ "

!'iipplfllifnt>«. inchitiili^' i-xt,>i-;o!i rulerv Mates • - -

IT IS UKREBY Mrri'Al.LY AGREED bf and betirrrn thf prrirot p»rtifi to the ibove ntinrd t^rrmrnt tt»«t the

Irrm Ih. -cf thall b^. and it h.r. br, eitiii.lr.I to hilI ine1ii<lin» FObrUUrj 28 . loSk . »nd thit il! thr tentii

an ; • n . 'ii."s thcrf.f. n« li.-r in'nrf (\t s.ipn im iit« t" ihe o-i^.na; »i;r. n. t .in' iniliratcd ibovi-) or htrrin (if mny «ped.il

;i( . • ••Is urr written lilnwi t ••mlcd. nhsll n-o cin .n full f.irre nn.l i ffi .-t .lurlne 'h" <«trndril t'rm, %&A agreement witli

Th> Mnen'l'icviitu and >upp'>"n>'nl« fif inv) to be tubj>-el to termiuatinn prior tn the ripiration of the cilrn.led tenn in the
<iir manner • ;t pioviJ' d therein fur lermina'ion p'.ii.- to the (xpir.itiua of (lie tirm berebjr eitended.

p.-cia r..M.,ioi.s
^^rfectivo with t-.e berir.Jiinf; of the extonoion of

t:.e terr. hereby creste-i, the orlcinal acreenent, as a.Ter.ded or extended

shall be and is .lereby a.-zinded as sot out on t:;e reverse side herocf.

Datp.i November 16 .19U8 Ma.ie m dupli-ato

OREGON SHORT LINE RAILROAD COMPANY
W,tn.»v UNION PACIFIC RAILROAC CCHPANY

/A/
/ /' ......... ^ B, 1^.:. *^..: •

:r,..x;
Qeperal M.Rna£(?r

'Wltne^s: THE HALLACK b. HOV.ARD LUMBER CO.

Attest:
'"

• ,^,

Ita V^^~-^^-<^^^^

Secretary





tfPIOVLO: APPMVCO AS to: I
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SeetioD ( ahall to aceDdad by th« addltloa thereto of the following ••nteac*:

IQ ttM OTent any building or oth«r impawTomsnt not belonging M> the
Lasaor on the loasod prenisaa is damaged or deatroyed by fire, atom q^' other
citacnlty the Leasee shall, within thirty days aftar such happenlo^t SMoove all
dabrij and rubtiah rosaltlng thsrsfrou; and if Ledsea fa 11a so xo do TiOssor may
OLtor the ].eased pronidos and ronovo nuch debris and rubbiah, and the Losaee
avToos to reinburse the Lessor, Ttithln thirty days after bill rendered, for the
3>:penso so incurred.

Soctions 16 and 17 shall bo aznended to road as fcllo'^s:
H

r

Section 16. This lease nay be temin^ted by wrlrttetWdttee given by
either the Lessor or tho Losacc to tho othor party on any dat^t la sUdtf notice
staged, not los; . howjvar, than thirty (30) days subaoqu^nt to the date^o* Tihlch

3U0.1 TJtico ahilj. ow» givon. Said notlco nay be given to thb loBsdl^ by sorving
v-bvi I/«.iroo persona\ly or by posting a copy thoreef on tho oyA^4.do of.miy door in

"jxy Vi:ldini: upon tha ]3CJ9d yrrenisos or by naill^ sold notlco, po3t^(sfe,,i>r3paid,

t'. '.\.> Jjjsaj at iho la3«, addro:-3 Inown to tho Lessor. Said notic* x^jay be f^iven

Id '..ho I'j.-'sor by rr^UiiiS zr." sro^ postogo prepaid, to thj office of tUo Ger^eral

!'iT.r'»r of the Dj3trl_t of t.hi, LjJ3or I.1 which tho loasod prenlsea aio Ideated.
U..".. suih tei-T.iartion end vi'-.at-'oa of tho premises by tho Ijossee, tho Las«»r shall
rt.iuni to th'j Lossoo on a prorata basis, any unoamod ror.tal pcid in advance.

Soc*-ion 1"?. Tho Lossoo covenants and ogrofts to vaccto and surrender
ho qulot and poacooblo pos'-fa-jslon of t:io loasod prcr.ljos upon tho tcr-inatlon
of thj loaao hOT/soovar, .7i*,Mn thirty dr^ys aftor 3U"h *.3rr:in2tion t..o lossee
i ull (c) ronovo fron thj ~T'.~.iin. -t tho oipjnso .^'' th-j Lonsco, all jtr'jcturoa
t^r- other property not be]orj;in,~ re tlis Lessor; and 'b) r^jtnr'-" tho surface of
\.\-> g'c-nd to cs 300d conditij- :^z the sr.no .nz i:\ bofoi"o .\x-'.\k struot,:re3 .-rore

e-af»tod, *inclu<iing traon/^ othej iV.\n»?8, '^he ranovaj o. fovn intlons o^ such struc-
fr*oa. the fililnr, in of al.T jrcjvrt^ons anrt pits a;iu tho rono-,?al of all debris
end rfibb^sh, all at tho Lo^s.^j^s ojcporjj. fr.iling Li which the L9S3or Tiay perform
tlr- TTcrlc and tho Lossoe shall rolnbui'so the Lussor for the cost thereof within
thirty d::ys after bill rendorad.

Li tho caso of the Lessee's failure to renovo said atrjcturos and other
property, the scr.o shell, upon tho oxpir-tioa of sr.id thirty days cfter the

tjrr.irxtion of this leasa, becero ai.d ti.ororfjer r9;;:.ia tho property of tho
Lorsor; end if within nL.aty days after th; or'-pL-'ct'cii of 3uc;i thlrty-dcy period
t.o t^c -.or jlocts to and does rersovj, or ccuso to tu ror^cvod, said structuras
crA o*/-or property fron tho lonsjd pixsnisja and t:.o rr-.rkat vuluc thjr'jof on
r-. ' ml or of cho :.atcrial thjr^rron uoos not equal triO cost of such ror.ovcj. plua

est or re^torln.,; tho .•j'jrfcco of t.-.o ground as aforo-said, then t'-.o Lassae
-<-ib'-!rse the Leaser T~^ tho de:icit within thirty da:, iftor bill rendered.
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J,. A.di. NO —Mi.„-.j«^-jmi2—

LEASE
THIS AOEmmrr. B>d. u^ «.t«i mto tu. -3X4 — . .-d.y of llOTOh i»U.

OREOO*^ SHORT LTNl^ RAILPOAD coin»A.NT
by and b«tw««« •— "

. . , Utah _.».d lu \jt-M,. trmoN PAcmo

0, u. «r. pTt. a.d_ _T.H1_MLJ^GL .*.HPWAro...LmiR...GO..^.-^

of the State pf^Col^radOj^ _ _._

(hoi«ta*fUr «»U«d "LMwi")^ party" of tho •eeond part, WITNESSETH:

^ , ,. lat d.T of March _ i^ . »od ext«0di«f to u«
tor a t«r» btfiaaiaf oa tho A5..*!. day or

28th day of i^tfeCiftlX 1»45, uale.0 tooao, tormlaatod a. Wr.l. prorldad.

tko portjoa of tka promisM of the LoaMr —
_ _ a, BftJOki .

Bo7aa r Idaho ri.»wa_ outlined in jellpw

tliin( UaioB Pacifle Ballroad Conpaay.

8«aon 2. Tb. LcMM agTMa to pay for tho aM of laid premUoa, rental at th. «t« of -....- ..".. -.

yirrr-rrvi and no/ioo- -^ - - - - * * .--•Douar. (i.57.».po-
.

- -.-r.) par

_ .. o .1 J r««n..« annual lj_ _,„ adTane*. Aeceptanee

apoa tb* leaacd premitaa.

I 8«ti.n 3. Tb. Laaaaa .oranaat. tbat U. laaaad pra-i... ahall not b. naad fo, any oth.r parpoa. tka. for

Log Lpajding Site --- •»<> ar*.. tb*t if

abaadOBBcat.

S" rur/or.^^^T:;v\ra"o«^^^'»A:t!lb'o^t';^2 ^ .^a,rb. ab.o,at..y ...k

U4, Bt tb. option of tb. LMMr, .hall tanalaat. thii leaM.

mafW SactioB J. I. U -po^ially coranantad and a^ood that «b. «. of tb. 1«jh^
^l^iTb.!! h"5 f:;^*.-7?I

SatowM tor Miy a.lawfal or Inuaoral pnrpoM. wh.Uo.T.r ,. •'T"""'^ P'»^'^''*^ JJ',^\,* fot^u'^ Jodpn.... In any
film Uaaor aad tb. l....d pr.»U.. fro. any and •»"•"•«"• t?mC Ty tb. L.«».7 "d that lb. L.-.. .hall

^SSSmL »a...r .Mraiac by rM«>a of U. ». <!' «^"P*i^»/ "^ L Ul^ da-.gi1.T !»;. by raa«.a of tb. o««.pa-
at an tisM. protaet th. L.«or aad th» l.aaad pr«^» from all '"JVy; """Vi.-l.. oat of Mid tiint'i M*
tiorofU. Wad pr.«l.« by tb. La«aa, or from aay Maa. wbat*).T.r frowiag oat of Mia uaM..^. —
ih.Taof.

Sartlo. 6. TU Lm— b.r.by .or.aa.U ..d ar^ that any and »»
«>°';f''«'a!i'uL*t bTUt'i-'J^

».Jl^Ir^aU ba aalatad by tb. UaaM a .olor Milif.etory to tb. LoMor, and .hall at all ""
JJ.

"P'
. "C^.

fl^StT'tuir^.^'rJff'.JI^f .Jb baildla, .hall b. "f «r. r«i.tW. matarial;
''^.\,W'oV.'Ad^UTra^ilT^'.

oatio id foaadatioa tb. opaaiap b«twMa th. r<>««<> "<> '>>•
'l?*'!.^,*'*"'/'';

'

, v,, ih. llJi. la a aMt aaA
' > material i tbat U. laaaad pVa-lAa Uall dnri.f U. coatin.anc of thi. 1..M bj. k.pt by

\^«l^-T;;'^;'^' l^/ tWy ao^rtM aad fra. f^ aU itra-, rabbUh, or otbar maUrlal whi.h wonld tend " "i'"^ *** ?^ „ S*
or Viva UialMMd •raalMa aa aatldy appoaraa..; Uat non. of th. balldlnp or otb.r •tra.taraa.rMtMoa mtm

S^jJJLrtXbTaSdfrVSplwrUt^lrii Off. or adT.rtl.«B«t. otbw tbaa «»«.>^>»^ J*

ibaB >» fW|w»y —t»tal»><

"1
«,,VO.I WWINAI «A^«»*"'^"

OMif
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Exploit
Xafli

MT^ ^« •? " *• J?* ^"'^ ** *^ ftftmm MiMtela )oiM4 .r Utlzm to Mid prwlMi, tU AaO Mf l>m fkU all p«noM wfco parforai takor lyom mU f i i^lill, •>« ikaO Mt pnaH or nffor ut awkuto'i ar mUrUt-
•J«

•• li*i of «BT kiBd or ular* to bo taforMd afmlMt aUa prwiUMi for any work doao or atorUb fVBMa4™- tkrrM. at tko iutaar* or roqaeot or oa bakalf oftk« LMaMi tad tk« U«M afro** to tadoBBlfy aid koU kaia-
IMO tk« LMaor from aad afalaat tuj aad all lioaa. elalai, dnaaada, eoou aad oxpanM* of wbaUooror aatar* to
aay way aoaaooMd wilk or grawtag oat of CMk work doaa, labor parformod, or Batarlal* faniUkod.

SjoMoB i. No baiMlac, platform or otkar atraatwa ikall bo aractod or malatalaod aad ao maUrUl or ok-
•trattloa of aay klad or okaraotor ikal] b« plaead. pUad, atorad, ata«kod or maintalaod eloaar tkaa olgkt (I)
foot lU (9) laakaa to tk« ooaUr lla« of tka aoaroat traak of tko Lnaor; PROVIDED, koworor tkat in tkt aaaa
of pUtfomi aot klgber tkaa four (4) foot aboro tko top of Uc rail a mialraan elearaar* of tcTfa (7) foot thraa
(J) laebei from tk« eootor lino of tho aoaroat trmok of tko LoMor will bo pormlttod; and PHOVIDKD fartkar tkat
aloBf and adjacoat to, aad for oao oar Uagtk bryoad, tkooo portioaa of traak haTlng a corTaturo graaUr tkaa taa
(10) degrtoo iho eloaraaeaa k»r«iabafora proTidod tkall, witk roforoaco to platform* four (4) foot or loot U kaigbt,
ba iDcroaied boriaoatally alz (8) lackca, aad witk r»f«ran«« to all boildiagi, platforma, atroetarw aad otkar ok-
•truftioDi greater tkaa foar (4) foot la kolgkt •hall bo incroaaod koriioBtally oa* (1) foot; aad PROVIDED far-
thor tkat if by •tatuto or order of eompeuat public autkorlty greater elearanea* akall be reqaired thaa thoao pro-
Tided for ia this Swtiou 8. thea the Lesteo ahall etrietly comply with ench itatute or order. All doora, windowe or
gataa thaU ba of tka tUdiag typo or tkall opoa toward tke iaeida of the buildlag or oaeloanra whan aneh bnlldiag
or aaeloaara ia ao located that tho aaid doon, wiadowa or gate* If epealng oatward, woald, wkaa opoaod, impair
tka eloaraaeaa la tkia aectioa preecribod.

1 Scotioa e. It ia fartker agroed tkat ao gnapowdor, gaaolina, dyaamite, or otker ezploaiTaa or laflammabl*
material ahall ba atorod or kept apoa tb* leaiod promlaaa. Notkiag koreis rontaiaed, howerar, akall praveat tkt
•torago of oil or gaaoliao upoa tke leaiod pramleea wkaa tka porpoae for which the aame are to b* aaod, aa ladl-
cated by Section 3 hareof, rnntomplate* such atorago; aor the itoraga of nil or ganolinc where aama are need by
tho Leaaoo for fuel in the bnaineu carried on by the Laaaca oa the laaaad prcmiaea, and are atorad in qaaatltiaa
raaaoaabla for anek porpoae; PBOVIDED, kowoTor, that in all of laid excepted eaaea, tke Leaeaa ahall atriatly
comply with all atatntory and municipal regnlatlona ralnting to the atoraga of inch commoditioa.

Sntion 10. The L<'m'c ihall not loc.it<> or ptrmit tho location or irootion of any poire upon the property of
the Leuor, nor of aoy beami, pipei, wlroa, atruetaraa or other obatractioa OTor or nadcr any tracki of tka Laa-

<

ITeOoiiftrBe
tloni by
Orar or Ondar ,or without the conient of the Leaaor
Tracka.

UablUtyof Section 11. The Leaaeo ahall ba liable for any aad all Injury or damage to peraoni or property, of wkatao-
laaaaaafor ever natara or kind, arising out of or contributed to by any breach la whole or la part of any coranant of tkta
Braack. agreement.

Ko Otkar Sectioa It. No railroad company other than the Leuor ihall be allowed to oae aay track owned or ballt by
Kallroadto the Leuor now or hereafter upoa or extending to any part of tka laaaad premlaaa, wltkont the permiaalon ia writ-
UaaTiaeka. isg of tho Uaaor.

Section 13. It ia understood by the partial karate that the leaaed premiaea are ia dangarona proximity to
the tracka of the Lestor, and that by reaion thereof there will ba aonatant danger of iajnry cad damage by ttt,

and the Leasee accepts this lease subject to such danger.

It IS therefore agree>l, as one of tke material eonaiderations for this lease and witkont which the same woald
not be granted by the Lrasor. that the Leasee awnmes all risk of lose, damage or destractlon of or to buildingi or
rontents on the leased premises, and of or to other property brought tkeraoa by tka Laaaee or by any otker persoa
witk the knowledge or consent uf the Leasee and of or to property in proximity to the leaned premisea when coa-
nccted with or incidental to the occupation thereof, and any incidental loas or injury to the^uiinesa of the Xjea-

see, n-hrre such loas, 'lamage, destruction or injury is occasioned by fire caused by, or reaulting from, the opera-
tion of the railroad of the Leaaor, whether soeh lire be the renult of defective engines, or of negligence oa tke part
of the Leaaor or of negligence or misconduct on the part of any officer, servant or employe of the Leaaor, or otkar-

wise, and the Leasee hereby agrees to indemaify and hold harmleaa the Leaaor from and against all liability,

causes of action, claims, or demands which any peraon may hereafter aaaert, have, claim or claim to have, arlalng
out of or by reason of any such loas. damage, destroction or injory, ineloding any claim, cause of aetioa or de-

mand which any insurer of soeh boildingt or othar property may at any time aaaert, or undertake to aaaart,

a^inat the Lessor.

Section 14. The Lessee hereby releaaea the Laaaor from all liability for damage by water to the leaaed proa-
ises or to property thereon belonging to or in the enatody or control of the Leaaee, inclndiag baildinga aad eoa-

tents, regardlfsa of whether auch damage be caiiaed or eontribntad to by the poeition, location, coaatractioa or

condition of the railroad, roadbed, tracka, bridgea, dikes, ditches or otker stmetorea of tke Leaaor.

Section IS. It is further agreed that tke breach of any eoveaant, atlpolatiea or coaditioa herein eon-

tained to be kept and performed by the Lessee, ahall, at the option of the Leanor, forthwith work a terminatioa
t thia leave, and all rights of the Lessee hereunder; tkat no notice of suck terminatioa or declaratioa of for-

feiture ahall be required, and the L«"isor may at oaee re-enter upoa the leaaed premiaea and repoaaeaa itaelf there-

of and remove all persona therefrom or may reaort to an action of forcible entry and detainer, or aay otker ac-

tion to recover the same. A waiver by the Leaaor of tke breach by the Leaaee of any covenant or aoaditioa of

this lease shall not impair the right of the Leaaor to avail itself of any aubsequant breach thereof.

Section 16. This lease may be terminated by written notice given by either the Lesaor or the Leaaee to the
other party oa any date in aoch notice stated, not leas, however, tkaa tkirty (SO) days anbaeqoent to the data

OB which such notice shall he given. Sa-d notice may be given to the Leaaee by serving the Lessee personally

or by posting a copy thereof on the oatside of any door in aay bnilding npon the leaaed premises or by mailiag
said notice, postage prepaid, to the Leasee at the last address known to the Leaaor. Said notice may be girea t*
the Lessor by mailing the same, postage prepaid, to the office of the Oeneral Manager of the District of tka
Leaaor in which the leased premises are located. Upon saeh termination aad Tacation of the premiaea by tke
Leaaee, the Leaaor shall refand to the Lesaee ob a prorata baaia aay oaearaed reatal paid ia advaaee.

Water
Damage

Termination
ooDafanlt.

Tarailnatlaa
byVotto*.

*^^N.

'i. v^.
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>tr Taca«Mi« Srrtinn 17. Tk« L«M*e corraaaU aad afrcM to Tacatr and larrfnder the qai«t aad praraable poaaruioa of
tbr Iratrd premian ob th« trrminatioa of tbia leaaa hawso«T«r. Within tbirtj (SO) daji aft«r thr trrminatioa
of thii Iraav, the Loaaee ihall remoTe from the premiart all itnieturca and other property not belun^lng to the
Leaaor. aad ahall reatore the aorfaee of the (round to aa good rondition at the aame wai in before aueh atrge-

tnria were ereeted, all at the expenae of the Leaaee. In caae of the Lcafee'a failure ao to do, all aurh ntnirturea
and other properir ahall, upon the termination of aaid thirtr (SO) daja, become and thereafter remain the prop-
ertT of tha Lewor.

tfrt.iHJj » j:

APPROVED

•"f»«i»"r?;r:^T

Bectioa It. It ii futhar afrood that by tha word "L taiii" ia maaat tba party or partlaa «f tha aaooad part
haraia aad dgaing thi« afraeaant, and hia, ita, or tkali heira, azacatora, admiitotratora, auacaaaon or aaslfBt, aad
that all of tha terma aad conditiona of tkia afraamaat akall iaara to tha baaaAt of tha Laaaor, aad tk« amaeaaaot i
aad aaaifaa of tha Laaaor, or any railroad company wboaa llaa of railroad tha Laaaor say M aparattag aadar
aay arraagfmeat of any klad or natnra wbataoarar.

nr WITNEBS WHESEOr, tha partiaa harato hara eaaaad thla laatraaaat ta b* asaaatad, tha day aad
yaar trat karaia wrlttaa.

0RS»)J?._aiJ3^..K5]LR4II5QAB_coMPAKi

vrsion PACinc bailsoao ookpakt,

By.1 j^^^^'^rrjd::;^^:;*^-
0«Mt«l Maaafar.

<
THE HALUICI i^BOWARD LUUBBl 00.

^**1»*^
.r

8««r«t«J7
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[Title of District Court and Cause.]

SUMMONS
To the Above-Named Defendant

:

You are hereby summoned and required to serve

upon Bryan P. Leverich, 10 South Main St., Salt

Lake City, Utah, and L. H. Anderson, E. H. Caster-

lin, and E. C. Phoenix, P.O. Box 530, Poeatello

Idaho, plaintiff's attorneys, an answer to the com-

plaint which is herewith served upon you, within

20 days after service of this siunmons upon you,

exclusive of the day of service. If you fail to do

so, judgment by default will be taken against you

for the relief demanded in the complaint.

Date: Octobers, 1952.

[Seal] ED. M. BRYAN,
Clerk of Court.

/s/ BILLIE BRYAN,
Deputy Clerk.

Return on service of writ attached.

[Endorsed] : Filed October 10, 1952.

[Title of District Court and Cause.]

MOTION TO DISMISS

Defendant herein moves the Court as follows:

I.

To dismiss the above-entitled action upon the fol-

lowing groimds:

A? That the complaint as drawn fails to state
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a claim against the Defendant upon which relief

can be granted.

II.

This Motion is made upon the records and files

in this cause.

Dated this 24th day of October, 1952.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant.

[Endorsed] : Filed October 28, 1952.

[Title of District Court and Cause.]

STIPULATION
It Is Hereby Stipulated and Agreed By and be-

tween the Attorneys of Record for the Plaintiffs,

and the Attorney for the Defendant in the above-

entitled action as follows:

1. The Plaintiffs hereby waive any notice of a

motion by the Defendant to bring in W. O. Bedal

as a Third Party Defendant in this action.

2. The Plaintiffs hereby consent to the Court

entering an order bringing in the said AV. 0. Bedal

as a Third Party Defendant.

Dated this 27th day of October, 1952.

/s/ BRYAN P. LEYERICH,
/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant.

[Endorsed] : Filed October 28, 1952.
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[Title of District Court and Cause.]

MINUTE ORDER—NOVEMBER 14, 1952

Comes now Oscar W. Worthwine into open Court

and i^resents to the Court Motion and Order to

bring in a Third Party Defendant. The Court

being fully advised in the premises signed the Order

as presented and ordered the same filed herein.

[Title of District Court and Cause.]

MOTION TO BRING IN THIRD
PARTY DEFENDANT

Defendant, The Hallack and Howard Lumber

Company, a corporation, moves for leave to make

W. O. Bedal, a citizen and resident of the State

of Idaho, a Party to this action, and that there

be served upon him Summons and Third Party

Complaint as set forth in Exhibit ^^A'* hereto at-

tached.

Dated this 31st day of October, 1952.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant, The Hallack and Howard

Lumber Company
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ORDER

Upon reading the foregoing Motion and good

cause appearing therefor,

It Is Hereby Ordered That W. O. Bedal be made

a party to this action, and that Summons and Third

Party Complaint as attached to Defendant's Mo-

tion be served upon said Third Party Defendant,

W. O. Bedal.

Dated this 14th day of November, 1952.

/s/ CHASE A. CLARK,
District Judge.
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EXHIBIT ^'A"

United States District Court for the District

of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

THIRD PARTY COMPLAINT

First Count

I.

That the Plaintiffs, Oregon Short Line Railroad

Company, a corporation, and Union Pacific Rail-

road Company, a corporation, have filed against the

Defendant, The Hallack and Howard Lumber Com-

pany, a corporation, a complaint, a copy of which

is attached hereto as Exhibit "C."

II.

That on or about March 81, 1945, the Defendant

and Third Party Plaintiff, The Hallack and How-
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ard Lumber Company, a corporation, as Party of

the First Part, entered into a logging contract witli

Owen S. Smith and W. O. Bedal, as Parties of the

Second Part, under the terms of which the said

Third Party Defendant, W. O. Bedal, and the said

Owen S. Smith agreed to cut and load certain logs

upon railroad cars at Banks, Boise County, Idaho,

and that by the Fifth Amendment to said logging

contract dated the 7th day of May, 1949, the Third

Party Defendant, W. O. Bedal, was substituted for

and in the place of himself and the said Owen S.

Smith, and assumed all of the obligations contained

in said logging contract dated March 31, 1945. That

a copy of said logging contract is hereto attached

and marked Exhibit ''D."

III.

That under the terms and conditions of said log-

ging contract it was stipulated and agreed as

follows:

''It is further stipulated and agreed that un-

der no circumstances or conditions is the party

of the first part to become liable for any claims

whatsoever which may be incurred by the

parties of the second part or any of their

agents, servants or employees in carrying out

this contract, and under no circumstances shall

this agreement be considered as a partnership

agreement, nor shall the parties of the second

part be considered by this contract, or any in-

terpretation thereof, to be the agents of the

first party, and it is understood and agreed
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that this is what is commonly termed and called

an independent contractor's agreement."

and said logging contract also provided:

*' Second parties further agree that all trucks

and drivers are to be covered by insurance to

take care of public liability and property dam-

age, said insurance to specifically name and

protect said first party in case of possible ac-

cident involving persons or property not con-

nected with or owned by the parties to this con-

tract."

IV.

That under the terms and provisions of said log-

ging contract the said W. O. Bedal was at all times

after May 7, 1949, an independent contractor hav-

ing charge and control of the premises which were

leased to the Defendant and Third Party Plaintiff,

The Hallack and Howard Lumber Company, a cor-

poration, and described in the complaint, a copy of

which is hereto attached as Exhibit ^^C."

V.

That on or about the 15th day of September,

1949, while the aforesaid logging contract between

The Hallack and Howard Lumber Company and

the said W. O. Bedal was in full force and effect,

while acting as an independent contractor, the Third

Party Defendant, W. O. Bedal, was unloading logs

onto and using and occupying said leased premises

at Banks, Boise County, Idaho, and that while so

unloading said logs under the terms and conditions



22 W. O, Bedal vs.

of said logging contract between him and the said

Defendant and Third Party Plaintiff, a piece of

timber broke off one of the logs being so unloaded

and struck one A. M. Powell, an employee of the

Union Pacific Railroad Company, a corporation,

seriously injuring the said A. M. Powell, and that

as a result of said accident the judgment set forth

and described in the complaint of the Plaintiffs

herein was obtained against the Union Pacific Rail-

road Company at the time and in the manner set

forth in the complaint herein, a copy of which is at-

tached as Exhibit ''C."

VI.

That by reason of said logging contract between

the Defendant and Third Party Plaintiff and the

said W. 0. Bedal, Third Party Defendant, the said

W. O. Bedal was, is, or may be, liable to the said

Defendant and Third Party Plaintiff, The Hallack

and Howard Lumber Company, a corporation, for

any sums recovered against the said Defendant and

Third Party Plaintiff by the Plaintiffs herein.

VII.

That this claim arises out of the transactions and

occurrences that are the subject-matter of the origi-

nal complaint on file herein, a copy of which is

hereto attached as Exhibit '^C."

VIII.

That this Defendant and Third Party Plaintiff,

The Hallack and Howard Lumber Company, a cor-

poration, does not believe that it is liable to the
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Plaintiffs herein, but in the event the Plaintiffs, or

either of them, recover a judgment or judgments

against this Defendant and Third Party Plaintiff,

that it will be entitled to a judgment or judgments

against the Third Party Defendant, W. O. Bedal,

for the total sum of said judgment or judgments.

IX.

That this Defendant and Third Party Plaintiff

on October 14, 1952, by an instrument in writing,

tendered the defense of this action to the said W. O.

Bedal, and his insurance carrier, the Truck Insur-

ance Exchange, and they severally refused to de-

fend it; that a copy of said tender is attached

hereto as Exhibit "E."

X.

That on or a])out the 13th day of April, 1950, the

said A. M. Powell, by an instrument in writing,

notified this Defendant and Third-Party Plaintiff

about his said claim against the Union Pacific Rail-

road Company and this Third-Party Plaintiff aris-

ing out of the facts set forth above herein.

That on April 25, 1950, this Defendant and Third-

Party Plaintiff, by letter, notified the said W. O.

Bedal, the Third-Party Defendant, that it had re-

ceived the written claim from the said A. M. Pow-

ell, and at that time forwarded to the said W. O.

Bedal a copy of the claim asserted by the said A. M.

Powell.

That on or about the 3rd day of October, 1950,

the said A. M. Powell filed the action in the United

States District Court, for the District of Idaho,
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Southern Division, referred to in the complaint of

the Plaintiffs in this action.

That on or about January 10, 1951, this Defendant

and Third-Party Plaintiff, in writing, by registered

mail, notified the said AV. 0. Bedal, the Third-Party

Defendant, of the filing of said complaint by tlie

said A. M. Powell, and enclosed therewith a copy

of the said complaint filed by the said A. M. Powell,

and at that time and in that manner notified the said

Third-Party Defendant, W. O. Bedal, among other

things, as follows:

"This letter is to advise you that The Hallack

and Howard Lumber Company will look to you

and your insurance carrier to hold harmless

The Hallack and Howard Lumber Company
from any liability whatever in this matter."

all of which more fully appears from a copy of that

certain letter from the Attorneys for the Defendant

and Third-Party Plaintiff, Messrs. Phelps &
Phelps, Denver, Colorado, who, at the time, v/ere

acting for this Defendant and Third-Party Plain-

tiff, a copy of which letter is hereto attached and

marked Exhibit "F," and by this reference is

hereby made a part hereof.

That the said W. O. Bedal, the Third-Party De-

fendant, failed and refused to defend the case of

A. M. Powell against the Union Pacific Railroad

Company, and failed and refused to pay the claim

of the said A. M. Powell, and has failed and refused

to hold this Third-Party Plaintiff harmless.

That the said cause of A. M. Powell, Plaintiff,

J
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versus the Union Pacific Railroad Company, De-

fendant, was tried in the above-entitled Court be-

fore the Court and jury commencing on the 26th

day of February, 1951.

Second Count

In the alternative, and as a second count, the De-

fendant and Third Party Plaintiff alleges

:

I.

The Defendant and Third Party Plaintiff hereby

incorporates by this reference all of the allegations

contained in the above First Count.

II.

That if the Third Party Defendant is not liable

to this Defendant and Third Party Plaintiff upon

the above First Count, he is or may be liable to this

Defendant and Third Party Plaintiff by way of

subrogation and upon an implied contract based

upon the following facts

:

That the Third Party Defendant was an inde-

pendent contractor for a long time prior to and on

September 15, 1949, and he, his servants, agents and

employees, had the exclusive charge and control of

a log loading bunker at Banks, Boise County,

Idaho, and that he, his servants, agents and em-

ployees, negligently permitted said log bunker to

become filled with bark, limbs, dirt and other debris

so that it would not properly stop logs rolled down

an incline to the tracks of the Union Pacific Rail-
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road Company, and negligently failed to remove

from said logs the splinter that injured the said

A. M. Powell, and that the Third Party Defend-

ant's method of unloading logs from trucks down

said incline, with splinters on them, was hazardous

and dangerous to life and limb, and as a result of

the said negligence of the Third Party Defendant,

his servants, agents and employees, in so maintain-

ing said log bunker and in unloading logs from his

trucks on September 15, 1949, the said A. M. Powell

was seriously injured, resulting in the judgment

referred to and described in Plaintiff's complaint

herein

;

That at said time the said Third Party Defendant

was not a servant, agent or employee of this Defend-

ant and Third Party Plaintiff, and none of his em-

ployees were servants, agents or employees of this

Defendant and Third Party Plaintiff; that this

Defendant and Third Party Plaintiff had no part

in the unloading of the said log or logs that caused

the injury to the said A. M. Powell, and in no way,

directly or indirectly, contributed to said injuries.

That the said negligence of the Third Party De-

fendant, his servants, agents and employees, was the

active, direct, proximate and primary cause of the

injuries to the said A. M. Powell.

Wherefore, This Defendant and Third Pai'ty

Plaintiff prays:

First, for judgment against the Third Party De-

fendant, W. O. Bedal, for any and all amounts for

which judgment may be entered against it;
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Second, for attorneys fees and costs expended

by this Defendant and Third Party Plaintiff.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third Party Plaintiff.

EXHIBIT C

[Exhibit C attached is identical to Complaint

Cause No. 2944 see page 3 of this printed record.]

EXHIBIT ^'D"

LOGGING CONTRACT

This Agreement, made and entered into this 31st

day of March, 1945, by and between The Hallack

& Howard Lumber Company, a corporation organ-

ized and existing under and by virtue of the laws

of the State of Colorado and authorized to do busi-

ness in the State of Idaho, party of the first part,

and Oliver Bedal and Owen S. Smith of Council,

Idaho, parties of the second part, Witnesseth:

That in consideration of One Dollar ($1.00), paid

by one to the other, receipt of which is hereby ac-

knowledged, and other good and valuable considera-

tions as hereinafter mentioned, the parties of the

second part, contracts and agrees with the party of

the first part as follows:

The parties of the second part agree to cut, skid,

haul, and deliver to the railroad at Banks, Idaho,
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Exhibit ''D"— (Continued)

what is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part has now purchased from the United States

Forest Service, what is known as the Danskin area,

and the remaining small amount of timber now cut

in what is known as the Big Pine area, amounting

to about Fifteen (15) Million Feet more or less.

The timber now owned by the party of the first

part is more specificall,y described as the timber

purchased from the United States Forest Service

located in Sections 13-14-22-23-24-25-26-27-34-35 and

36, Township 9 North, Range 5 East, and Sections

18 and 19, Township 9, Range 6 East.

It is also agreed that the parties of the second

part agree to unload from the trucks and reload all

the logs delivered to Banks, Idaho, landing which

may be delivered by Logan Wakefield, logging con-

tractor, or any other party who may deliver logs

to Banks, Idaho, and for such logs the parties of

the second part load on cars; it is agreed that the

price paid by the party of the first part will be One

Dollar ($1.00) per M for all such work.

It is understood by this contract that the party

of the first part agrees to be responsible for the

disposal of brush and slashing of all the timber cut

under this contract.

The Second parties agree to begin the necessary

repairing of equipment, secviring a crew of em-

ployees, building roads and falling of timber pos-

sible, and doing all necessary work possible during

the winter and spring months in order, to have suffi-
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cient logs and roads ahead to carry on a continuous

delivery of logs to Banks, Idaho, as soon as the

logging trucks can be operated.

The parties of the second part agree to deliver to

the Banks land not less than Eighty (80) Thousand

Feet of logs per day or a])out Two (2) Million per

month and it is also agreed by both parties of this

contract that the party of the first part will accept

any additional logs the second parties are able to

deliver per day or per month.

It is also agreed that in case logs cannot be de-

livered to the log pond or at the Banks landing

during the winter months, the parties of the second

part may continue delivering logs, decking same,

but no additional compensation shall be paid for

such logs so delivered and decked.

It is agreed that the price to be paid by the party

of the first part to the parties of the second part

for said log delivery at the Banks landing and

loaded on railroad cars by the parties of the second

part under the terms of this Agreement is to ])e

Fifteen Dollars ($15.00) per M, which price is

hereby agreed to be the full and complete compen-

sation payable by the party of the first part to the

parties of the second part for all of their services

covering the entire operation from the cutting of

the timber to the landing and loading of logs on

railroad cars at Banks, Idaho.

Payments under this contract shall be made hy

the party of the first part to the parties of the sec-

ond part for all log delivery to the Banks landing

and loading on railroad cars during each month.



30 W. O. Bedal vs.

Exhibit ^'D"—(Continued)

such payment to be made on the 15th day of the

following month.

The scaling of logs under this contract shall be

performed by a representative of the first party at

the time of the delivery at the Banks landing. The

scaling used shall be the Decimal C System, the

same as is used by the United States Forest Serv-

ice in scaling logs under its contract with the party

of the first part.

Second parties agree that they will keep a check

scale and a log count of the logs cut and delivered

by them to the first party and that they will at least

once each week check their scale and log count with

that of the scaler of the first party to the end that

there can be no variations in the scale and count

kept by the second parties and that kept by the

first party except such variations that is commonly

known to exist between two or more different

scalers and that the second parties shall at once

advise the manager of the first party at Cascade,

Idaho, of any claim or variations in the second

parties' scale and count with that of the scaler of

the fi]'st party and that unless second parties file

a written statement with the said manager of the

first party of their claim of variations within ten

(10) days after the expiration of any week in which

they claim there was a variation, they shall be con-

clusively deemed to have waived any claim of under

scaling or count by the scaler of the first part.

It is agreed that the first party hereby reserves

the right, and has the right, in case of bad market-
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ing conditions or control of production by any gov-

ernment agency, or for any other cause or reason

beyond the control of the party of the first part,

to notify the second parties to discontinue logging

operations temporarily at any time during the con-

tinuance of this contract. It is further provided

that the second parties shall be given thirty (30)

days ' notice before ceasing their operations and that

they will be given the same notice in advance of re-

suming operations under this contract.

It is agreed that the party of the first part will

sell the parties of the second part any and all log-

ging equipment needed by the parties of the second

]iart of any extra or surplus equipment owned by

the party of the first part at a fair and reasonable

price, and the parties of the second part agree to

give the party of the first part their note and mort-

gage covering the security of any equipment pur-

chased.

The parties of the second part agree to pay the

first party One Dollar and Fifty Cents ($1.50) per

M of all logs delivered each month as payment on

the purchase of such equipment and it is also agreed

that the parties of the second part have a right to

pay off any balance due for the equipment at their

option.

It is agreed by the parties of the second part that

in the event this contract is not carried through to

completion and the parties of the second part should

decide to resell any or all of the equipment they

have in their possession purchased from the party

of the first part that they will guarantee that all
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of such equipment will be in as good a condition

as when the party of the first part sold the equip-

ment to the parties of the second part.

The first party hereby agrees to furnish second

parties upon request any lumber that they may need

for the building of camp or camps or for use in

their logging operation at wholesale price for the

various kinds of grades used, and it is agreed that

by w^holesale price is meant the price at which it

sells lumber at wholesale to the retail yard of the

Boise Payette Lumber Company at Cascade, Idaho.

Second parties agree that all of their logging

operations under this contract shall be under the

direction of first party, depending on the necessity

caused by weather conditions, and that subject to

governing weather conditions they will operate first

in that part of the timber which is an average of

the entire tract so far as difficulty of expense and

operation is concerned, and that such cutting as to

location shall be performed under the instructions

and guidance of the first party.

Second parties agree that during the months of

June, July and August while there is danger of

sap stain, the timber shall be felled only so fast as

it is moved to the landing, and that under no cir-

cumstances will timber be allowed to remain on the

ground after felling without being rolled out and

decked when necessary so as to avoid any possibility

of sap stain. It is further agreed that all logs shall

be cut in such lengths as is required and directed

by the first party. It is hereby agreed that the

avoidance of sap stain and the cutting of logs in
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such lengths as is directed by first party is of great

importance to the first party and will be fully and

carefully complied with by the second parties.

It is further stipulated and agreed that under

no circumstances or conditions is the party of the

first part to become liable for any claims whatso-

ever which may be incurred by the parties of the

second part or any of their agents, servants or em-

ployees in carrying out this contract, and under no

circumstances shall this agreement be considered

as a partnership agreement, nor shall the parties

of the second part be considered by this contract,

or any interpretation thereof, to be the agents of

tlie first party, and it is understood and agreed that

this is what is commonly termed and called an in-

dependent contractor's agreement.

The parties of the second part agree to procure

in a manner satisfactory to the officers of the State

of Idaho iiaving charge of the administration of the

Workmen's Compensation Act, workmen's compen-

sation for all of his employees to be employed in

said logging operations, and also to comply fully

with all federal and state laws, rules and regula-

tions regarding compensation of employees.

The parties of the second part agree to furnish

at any time upon the request of the first party, their

time books, books of account, receipted bills,

vouchers, checks, and all other and full and com-

plete information concerning the employment of

labor, the purchase of equipment, and the carrying

on of vrork under this contract, as well as to give
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to the party of the first part full and complete in-

formation as to their financial condition and the

progress made by the second parties in the dis-

charge of all of their financial obligations in regard

to the cutting, hauling and delivery of said logs

and all of the other terms of this contract, and sec-

ond parties agree to fully and completely advise

the first party as to the possibility and/or proba-

bility of any claims of indebtedness against said

parties of the second part becoming a lien upon

said logs. The parties of the second part hereby

grant and give to the party of the first part the

full and complete right to inspect said books,

vouchers, checks and accounts in order to ascertain

the amount due and which ma}^ become due to any

person whatsoever on account of second parties

being engaged in said logging operations.

Second parties agree that all logging operations

shall be performed as to fire protection strictly

Tmder the rules in effect, or to be put into effect, by

the United States Forest Service, and under any

rules, regulations or requirements of the State of

Idaho, and the second parties agree at their own

expense to provide their trucks with fire fighting

equipment when necessary to comply with any rules

or regulations of any governmental body, and to

furnish men for fire fighting whenever required by

any rules, regulations, or the officers of any govern-

mental body, and the second parties hereby agree

to compensate said first party for any loss or dam-

age caused by fire or otherwise by any of their

employees.
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Second parties also agree to comply in every

respect with any and all requirements as to wages,

hours of employment of labor, and any and all other

regulations which now are or hereafter may be

promulgated by the United States or the State of

Idaho, or any legal subdivision of either, or hy any

governmental agency or bureau. Second parties

agree to comply with the laws and regulations set

up or hereafter to be set up by the Social Security

Board under either state or federal laws, rules or

regulations, and further agree to assume all respon-

sibility for taxes, fees, charges and workmen's com-

pensation premiums on labor under all Social

Security laws. Second parties hereby agree that

any and all subcontractors employed by them shall

be required to comply strictly with all the require-

ments in this contract, including those relating to

all the rules and regulations of the United States

and/or the State of Idaho and any and all agencies

and bureaus of the United States and/or the State

of Idaho.

Second parties further agree that all trucks and

drivers are to be covered by insurance to take care

of public liability and property damage, said insur-

ance to specifically name and protect said first party

in case of possible accident involving persons or

property not connected with or owned by the parties

to this contract. Second parties further agree that

the use of their trucks on the public roads shall ]3e

in strict compliance with the state regulations gov-

erning such use, and will at their own expense pro-

vide each truck with all equipment for safe opera-
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tion and comply with all the rules and regulations

of the United States and the State of Idaho, and

any and all rules and regulations promulgated by

said United States or the State of Idaho or any

bureau or agency thereof.

Second parties further agree to do all necessary

work in building roads and bridges and keeping

roads in repair; it being understood however, that

the first party is to stand such expense as may be

necessary to secure rights-of-way over privately

owned lands between the present existing roads and

the timber; it being agreed, however, that second

parties shall not incur or contract for any expense

in procuring rights-of-way without first consulting

with the Superintendent of the party of the first

part and securing the permission of the party of

the first part.

No assignment of this contract shall be valid

without the written consent of both parties hereto.

It is hereby stipulated and agreed that a strict

performance of the terms of this contract by the

parties of the second part in the time and in the

manner and in the method hereinbefore specified

is of great importance to the first party, and in thc^

event of the failure of the parties of the second

part to perform any of the terms of this contract

by them to be performed, the party of the first part

shall have the right at its option, by written notice

to the i)arties of the second part, to terminate this

contract v»dthin thirty (30) days.

In Witness Whereof, the parties have hereunto
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set their hands and seals the day and year first

above written.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

By /s/ G. DOWNER,
Vice-Pres.,

Party of the First Part.

/s/ OWEN S. SMITH,

/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

:

/s/ U. R. ARMSTRONG,

/s/ L. A. McMillan.

AMENDMENT TO LOGGING CONTRACT

The following is an amendment to now existing

logging contract between The Hallack & Howard
Lumber Company, a corporation organized and

existing under and by virtue of the laws of the

State of Colorado and authorized to do business in

the State of Idaho, party of the first part, and

Oliver Bedal and Owen S. Smith of Council, Idaho,

parties of the second part.

The fifth paragraph, counting from the top of

page 2, is amended to read as follows:

It is agreed that the price to be paid by the

party of the first part to the parties of the

second part for said logs delivery at the Banks

landing and loaded on railroad cars by the
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parties of the second part under the terms of

this agreement is to be Seventeen Dollars

($17.00) per M, which price is hereby agreed

to be the full and complete compensation pay-

able hy the party of the first part to the parties

of the second part for all of their services cov-

ering the entire operation from the cutting of

the timber to the landing and loading of logs

on railroad cars at Banks, Idaho.

The third paragraph counting from the top of

page 3, is amended to read as follows:

It is agreed that the first party hereby re-

serves the right, and has the right, in case of

bad marketing conditions or control of produc-

tion by any government agency, or for any

other cause or reason beyond the control of the

party of the first part, to notify the second

parties to discontinue logging operations tem-

porarily at any time during the continuance

of this contract. It is further provided that

the second parties shall be given ten (10) days^

notice before ceasing their operations and that

they will be given the same notice in advance

of resuming operations under this contract.

The second paragraph counting from the top of

page 4, is amended to read as follows

:

The parties of the second part agree to pay

the first party Two Dollars and Fifty Cents

($2.50) per M of all logs delivered each month

as payment on the purchase of such equipment
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and it is also agreed that the parties of the

second part have a right to pay off any balance

due for the equipment at their option.

The first paragraph counting from the top of

page 8, is amended to read as follows:

It is hereby stipulated and agreed that a strict

performance of the terms of this contract by

the parties of the second party in the time and

in the manner and in the method hereinbefore

specified is of great importance to the first

party, and in the event of the failure of the

parties of the second part to perform any of

the terms of this contract by them to be per-

formed, the party of the first part shall have

the right at its option, by written notice to the

parties of the second part, to terminate this

contract within ten (10) days.

This amendment to become effective as of Sep-

tember 1, 1945, and to apply to the Danskin Creek

area only.

In Witness Whereof, the parties have hereunto

set their hands and seals this 29th day of Sept.,

3945 A.D.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation.

By /s/ J. F. DOWNER,
Vice-Pres.,

Party of the First Part.

/s/ OWEN S. SMITH,



40 W. 0. Bedal vs.

Exhibit ''D"— (Continued)

/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

:

/s/ U. R. ARMSTRONG.

Amendment to an Amendment

The following is an amendment to an amendment

to a now existing contract dated 31st day of March,

1945, and amendment dated the 29th day of Sep-

tember, 1945, between the Hallack & Howard Lum-

ber Company, a corporation organized and author-

ized to do business in the State of Idaho, party of

the first part, and Owen S. Smith and W. O. Bedal

now of Garden Valley, Idaho, parties of the second

part:

The parties of the second part agree to cut, skid,

haul and deliver to the railroad at Banks, Idaho,

which is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part now has purchased or contracted from the

United States Forest Service, what is known as the

Bunch Creek, Horn Creek and Wash Creek area

estimated to be ten (10) million feet more or less.

The timber purchased or now contracted by the

party of the first part is more specifically described

as in Sections 1-12-13-14 and 24, Township 8 North,

Range 4 East, and Sections 7-8-17-18-19-20 and 30,

Township 8 North, Range 5 East.

The parties of the second part also agree to cut,

skid, haul and deliver to the railroad at Banks,

Idaho, and load on cars any other timber that may
be contracted or purchased by the party of the first
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part in that same locality which is al^out th(^ aver-

age logging condition.

It is agreed the parties of the second part are to

1)ay all cost of moving and building camp, building

of roads, culverts and bridges and any and all other

costs with the exception of paying the cost and

securing logging road right-of-way which the party

of the first part agrees to pay.

The price to be paid by the party of the first

part to the parties of the second part for the entire

logging operation from tree to the loading of logs

on cars at Banks, Idaho, is to be Seventeen Dollars

($17.00) per M.

It is understood logging operations will be per-

mitted to start in Bunch, Horn and Wash Creeks

area just as soon as the present Danskin Creek con-

tract is completed to the entire satisfaction of the

party of the first part and the United States Forest.

Aside from the above changes, all other pro-

visions of the now existing contract known as the

Danskin area contract dated March 31, 1945, and

the amendment dated September 29, 1945, are to

remain exactly the same.

In Witness Whereof, the parties have hereunto

set their hands and seals this 14th day of Decem-

ber, 1945.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation.

By /s/ U. R. ARMSTRONG,
Manager, Party of the First

Part.
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/s/ OWEN S. SMITH,

/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

/s/ O. M. CARLSON,

/s/ J. A. HOOD.

Third Amendment to Existing

Logging Contract

The following is a third amendment to a now

existing contract dated 31st day of March, 1945,

amendment dated the 29th day of September, 1945,

and amendment dated the 14th day of December,

1945, between the Hallack & Howard Lumber Com-

pany, a corporation organized and authorized to do

business in the State of Idaho, party of the first

part, and Owen S. Smith and W. O. Bedal, now of

Garden Valley, Idaho, parties of the second part:

The parties of the second part agree to cut, skid,

haul and deliver to the Railroad at Banks, Idaho,

which is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part now has purchased or contracted from the

United States Forest Service, known as the Scriver

Creek and Six Mile Creek timber tract estimated

to be Seventeen (17) Million feet more or less.

The timber under contract and to be cut, skidded,

hauled and loaded on cars is to be all species

marked by the IT. S. Forest Service for cutting.

The timber purchased or now under contract by
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the party of the first part is more specifically de-

scribed as in Sections 5-6-7-9-17-18-19-20 and 30,

Twp. 10 N., Range 4 East; Sections 27-28-29-31-

32-33 and 34, Twp. 11 North, Range 4 East, all in

the Scriver Creek drainage, and Sections 10-11-12-

13-14-15 and 22, Twp. 11 N., Range 4 East; Sec-

tions 7 & 18, Twp. 11 North, Range 5 East. All in

Six Mile Creek drainage.

In addition to the above-described areas this

contract also covers any timber outside the sale

boundary agreed upon to take between the parties

of the second part and the U. S. Forest Officer in

charge.

The parties of the second part also agree to cut,

skid, haul and deliver to the Banks landing and

load on cars any other timber that may be con-

tracted or purchased by the party of the first part

in that same locality which is of about the average

logging condition.

The price to be paid by the party of the first

part to the parties of the second parties for the

entire logging operation from tree to the loading

of logs on the railroad cars at Banks, Idaho, is to

be Nineteen Dollars ($19.00) per M.

It is understood logging operations will be per-

mitted to start in Scriver Creek and Six Mile Creek

area just as soon as the present contract on Bunch,

Horn and Wash Creeks is completed to the entire

satisfaction of the party of the first part and the

United States Forest Service.

Aside from the above changes, all other provi-

sions of the now existing contract dated March
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14th, 1945, are to remain exactly the same,

and amendment to amendment dated December

31st, 1945, amendment dated September 29th, 1945,

Witness Whereof, the parties have hereunto set

their hands and seal this day of February,

1947.

THE HALLACK & HOWARD LUMBER CO., a

Corporation.

/s/ U. R. ARMSTRONG,
Manager,

Party of the First Part.

/s/ OWEN S. SMITH,

/s/ W. O. BEDAL.

Witness

/s/ W. H. PATTERSON,

/s/ J. L. WILLIAMS,

/s/ H. N. SMITH,

/s/ JOEL R. FISHER.
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Fifth Amendment to Existing

Logging Contract

Whereas, the above and foregoing Logging Con-

tract dated the 31st day of March, 1945, by and

between the HaUack & Howard Lumber Company,

a corporation, as Party of the First Part, and

Oliver Bedal and Owen S. Smith, as Parties of the

Second Part, has been amended from time to time;

and

Whereas, the Partnership heretofore existing

between Oliver Bedal (W. O. Bedal) and Owen S.

Smith has been dissolved, and it is desired that the

above and foregoing logging contract and all of the

amendments thereto be carried on and completed

by W. O. Bedal;

Now, Therefore, for and in consideration of the

premises, it is hereby agreed by and between the

Parties hereto as follows

:

I.

That W. O. Bedal shall be substituted for and

in the place of himself and the said Owen S. Smith,

and that the said Owen S. Smith shall have no

further interest in and to the above and foregoing

contract and all amendments thereto, and that the

said W. O. Bedal shall continue under said contract

and amendments, and discharge all the duties here-

tofore performed by him and the said Owen S.

Smith, and the said Owen S. Smith shall be released
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from any and all further liability under said con-

tract and all amendments thereto.

II.

It is further agreed that any and all payments

hereafter made under said contract and amend-

ments shall be made to the said W. O. Bedal indi-

vidually, and that the said Owen S. Smith shall

have no interest in said payments and no interest

in said contract or any amendments thereto.

In Witness Whereof, the Parties hereto have

hereunto set their hands and seals the 7th day of

May, 1949.

HALLACK & HOWARD
LUMBER COMPANY,

By /s/ U. R. ARMSTRONG,

/s/ W. O. BEDAL,

/s/ OWEN S. SMITH.

Witnesses

:

/s/ JEROME A. REININGER,

/s/ H. H. PRESTEL.
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EXHIBIT "E"

Oscar W. Worthwiiie

Attorney and Counselor

Idaho Building

October 14, 1952.

Mr. Wm. O. Bedal

Crouch, Idaho

and

Truck Insurance Exchange

2229 State Street

Boise, Idaho

Dear Sirs:

Re : Oregon Short Line Railroad Company, a

corporation, and Union Pacific Railroad

Company, a corporation, vs. The Hallack

and Howard Lumber Company, a cor-

poration. No. 2944.

This is to advise you, and each of you, that the

Union Pacific Railroad Company, a corporation,

and the Oregon Short Line Railroad Company, a

corporation, lias commenced an action in the United

States District Court, for the District of Idaho,

Southern Division, against The Hallack and How-

ard Lumber Company, a corporation, and the Sum-

mons in said case was served on October 8, 1952.

I am attaching hereto a copy of the complaint to

which no answer has as yet been filed by the De-

fendant, The Hallack and How^ard Lumber Com-

pany.
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As you know The Hallack and Howard Lumber

Company was in no way responsible for the in-

juries suffered by A. M. Powell, at Banks, Boise

County, Idaho, on September 15, 1949.

Under date of January 10, 1951, The Hallack and

Hovv'ard Lumber Company advised Wm. O. Bedal

of the pendency of the action by A. M. Powell and

the demand by the Union Pacific Railroad Company

that we defend that action and that the Union Pacific

Railroad Company would attempt to compel The

Hallack and Howard Lumber Company to pay any

judgment entered against it in that action.

As you know by virtue of the logging contract

entered into between The Hallack and Howard
Lumber Company and Wm. O. Bedal and Owen S.

Smith under date of March 31st, 1945, as amended

on various occasions, and which Wm. O. Bedal

assumed individually by the fifth amendment to

said contract dated May 7, 1949, The Hallack and

Howard Lumber Company was to be held harmless

from any claims arising on account of the opera-

tions of Wm. O. Bedal, and in which contract Wm.
0. Bedal further agreed that all trucks and drivers

were to be covered by insurance to take care of

public liability and property damage, such insur-

ance to specifically name and protect The Hallack

and Howard Lumber Company in case of possible

accident involving persons or proi:>erty not con-

nected with or owned by the parties to the contract.

We have been advised by an Agent of t]io I'ruck
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Insurance Exchange that the said Truck Insurance

Exchange had issued to Wm. O. Bedal a Compre-

hensive General Liability Policy of insurance and

that The Hallack and Howard Lumber Company
was fully protected, and that Wm. O. Bedal and

The Hallack and Howard Lumber Company was

fully covered and protected on September 15, 1949,

when A. M. Powell was injured.

This letter is to advise you, and each of you, tliat

The Hallack and Howard Lumber Company hereby

tenders to you, and each of you, the defense of the

present pending action, and demands that you, and

each of you, hold it harmless on account of said

action, and that you, and each of you, appear in

and defend the action now pending in the LTnited

States District Court, for the District of Idaho,

Southern Division, as between the Oregon Short

Line Railroad Company and the Union Pacific

Railroad Company, Plaintiffs, against The Hallack

and Howard Lumber Company, Defendant.

That an appearance must be made within twenty

(20) days from October 8th, 1952.

Yours very truly,

THE HALLACK AND
HOWARD LUMBER CO.

By /s/ OSCAR W. WORTHWINE,
Its Attorney.

OWWrdw
'

ends
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EXHIBIT ''F"

Registered Mail

Return Receipt Requested.

January 10, 1951.

Mr. W. Oliver Bedal

Crouch,

Idaho

Dear Mr. Bedal

:

We enclose a copy of a Complaint in the case of

A. M. Powell vs. Union Pacific Railroad Company,

being No. 2776 on the docket of the United States

District Court for the District of Idaho, Southern

Division, for judgment against said Railroad in the

sum of $45,000.00 for injuries sustained by Plaintiff

as the result of being struck by a log at the log

bunker near Banks, Idaho.

The Ha]lack and Howard Lumber Company has

been advised by the Railroad Company that it will

hold the Lumber Company liable under the terms

of a Leasehold Agreement between the Railroad

and The Hallack and Howard Lumber Company of

tlie log loading site on which the log bunker

referred to is located.

As you know, by virtue of the logging contract

entered into between The Hallack and Howaid
Lumber Company, yourself and Owen S. Smith

dated March 31, 1945, as amended on 'various oc-

casions, and which you assumed individually by a

Fifth Amendment to said logging contract dated
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May 7, 1949, The Hallack and Howard Lumber
Company was to be held harmless for any claims

whatsoever incurred by you, your agents, servants,

employees, etc., and further you agreed that all

trucks and drivers were to be covered by insurance

to take care of public liability and property damage,

such insurance to specifically name and protect The

Hallack and Howard Lumber Company in case of

possible accident involving persons or property not

connected with or owned by the parties to this con-

tract. We understand that you did carry liability

insurance as called for by the logging contract.

This letter is to advise you that The Hallack and

Howard Lumber Company will look to you and your

insurance carrier to hold harmless The Hallack and

Howard Lumber Company from any liability what-

soever in this matter.

We will appreciate it if you will advise us as to

the liability insurance carried by you, the amount

and the name of the insurance carrier.

Very truly yours,

PHELPS & PHELPS,

By HORACE F. PHELPS.
HFP:J

TEndorsedl: Filed November 14, 1952.
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[Title of District Court and Cause.]

AFFIDAVIT OF MAILING

State of Idaho,

County of Ada—ss.

D. O. Wilcox, Being first duly sworn, deposes

and says

:

That she is a citizen of the United States, over the

age of twenty-one years, and that she is a Clerk

and Secretary employed at Boise, Idaho, by Oscar

W. Worthwine, Attorney at law ; that upon the 14th

day of November, 1952, at the request of said Oscar

W. Worthwine she deposited in the United States

Post Office at Boise, Idaho, postage prepaid. Motion

and Order to bring in W. O. Bedal as a Third-Party

Defendant in the above-captioned matter, together

with Summons and Third Party Complaint to

:

L. H. Anderson,

Attorney at Law,

312 Carlson Building,

P Box 530,

Pocatello, Idaho.

and that said envelope containing said documents

was securely sealed and had sufficient postage

thereon to carry the same to the above-named person

at his address in Pocatello, Idaho, and that there is

a United States mail route from Boise, Idaho, to

said Pocatello, Idaho.

/s/ D. 0. WILCOX.
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Subscribed and Sworn to before me this 14th day

of November, 1952.

[Seal] /s/ RANDALL WALLIS,
Notary Public for Idaho.

[Endorsed] : Filed November 18, 1952.

[Title of District Court and Cause.]

SUMMONS

To the Above-Named Tliiid-Party Defendant:

You are Hereby Summoned and required to serve

upon Bryan P. Leverich, 10 South Main Street,

Salt Lake City, Utah, and L. H. Anderson, E. H.

Casterline and E. C. Phoenix, 312 Carlson Building,

P. O. Box 530, Pocatello, Idaho, Attorneys for

Plaintiifs, and Oscar W. Worthwine, 401 Idaho

Building, P. O. Box 737, Boise, Idaho, Attorney for

Defendant and Third-Party Plaintiff, an Answer

to the Third Party Complaint which is herewith

served upon you, and an Answer to the Complaint of

the Plaintiffs, a copy of which is herewith served

upon you, within twenty (20) days after the service

of this Summons upon you exclusive of the day of

service. If you fail to do so, judgment by default

will be taken against you for the relief demanded in

the Third Party Complaint.
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[Seal] /s/ ED M. BRYAN,
Clerk of the Court.

By /s/ BILLIE BRYAN,
Deputy.

Dated November 14, 1952.

Return on Service of Writ attached.

[Endorsed]: Filed November 25, 1952.

[Title of District Court and Cause.]

MOTION TO DISMISS ORIGINAL
COMPLAINT

Comes Now the third-part}^ defendant and moves

the Court as follows:

I.

To dismiss the complaint insofar as third-party

defendant is concerned, upon the following ground

:

A. That said complaint fails to state a claim

against the third-party defendant upon which re-

lief can be granted.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Service and receipt of Copy acknowledged.

[Endorsed] : Filed January 14, 1953.
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["ritle of District Court and Cause.]

MOTION FOR MORE DEFINITE STATEMENT

Comes Now third party defendant and makes this

motion for a more definite statement in the follow-

ing particulars, to wit

:

That in the first count of third party complaint,

in Paragraph II thereof, it cannot be determined

whether or not the negligence alleged consisted in

permitting the log bunker to become filled with

bark, limbs, dirt and other debris, or whether the

negligence complained of consisted of failing to re-

move splinters from the logs, or whether the neg-

ligence complained of was the method of unloading

the logs.

That third party defendant therefore moves for a

more definite statement with reference to said acts

of negligence.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Co])y acknowledged.

[Endorsed] : Filed January 14, 1953.
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[Title of District Court and Cause.]

MOTION TO STRIKE
Third party defendant moves the Court that the

first count of the third party complaint be stricken,

on the ground that the same is not a proper pro-

ceeding in connection with the main suit herein and

does not set forth facts which are material and

pertinent as a third party action.

Third party defeiidant further moves the Court

that the second count of the third party complaint

be stricken, on the ground that the same is not a

proper proceeding in connection with the main suit

herein and does not set forth facts which are ma-

terial and pertinent as a third party action.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Copy acknowledged.

[Endorsed]: Filed Jajuiary 14, 1953.
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[Title of District Court and Cause.]

MOTION TO DISMISS

Comes Now the third-party defendant, and moves

the Court as follows:

I.

To dismiss the first count of the third party com-

l)laint upon the following ground:

A. That said first count of said third party com-

plaint fails to state a claim against the third party

defendant upon which relief can be granted.

Third party defendant also moves the Court as

follows

:

I.

To dismiss the second count of the third party

complaint upon the following ground:

A. That said second count of said third party

comj)h\int fails to state a claim against the third

party defendant upon which relief can be granted.

This motion is made upon the records and files in

this cause.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Copy acknowledged.

[Endorsed] : Filed January 14, 1953.
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[Title of District Court and Cause.]

STIPULATION

It is Hereb}^ Stipulated by and between Plain-

tiffs, the Defendant and Third-Party Plaintiff, and

the Third-Party Defendant that the Defendant and

Third-Party Plaintiff shall immediately file their

Brief on the Motions now pending and that the

Third-Party Defendant shall have thirty (30) days

from this date within which to file his brief, and

that the Plaintiffs shall have twenty (20) days

thereafter within which to file and serve their brief.

Dated : February 25, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,
Attorney for Third-Party

Defendant.
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ORDER

Pursuant to the foregoing Stipulation, it is

Hereby Ordered that Defendant and Third-Party

Plaintiff shall immediately file their Brief on the

motions now pending, and that Third-Party De-

fendant shall have thirty (30) days from this date

within which to tile his brief, and that Plaintiffs

shall have twenty (20) days thereafter within which

to file and serve their brief.

Dated: February 27th, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed February 27, 1953.

[Title of District Court and Cause.]

AMENDMENT TO THIRD-PARTY
COMPLAINT

Comes Now, The Hallack and Howard Lumber

Company, a corporation, the Third-Party Plaintiff

herein, and before any responsive pleading has been

filed to its Third-Party Complaint and amends its

Third-Party Complaint on file herein by adding

thereto a new paragraph to the First Count in said

Third-Party Complaint, the same to follow Para-

graph IX, said new Paragraph being numbered

*'X," and on pages numbered 4-a and 4-b; that said

amendment is hereto attached.
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Dated this 1st day of April, 1953.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plainti:^.

X.

That on or about the 13th day of April, 1950, the

said A. M. Powell, by an instrument in writing,

notified this Defendant and Third-Party Plaintiff

about his said claim against the Union Pacific Rail-

road Company and this Third-Party Plaintiff aris-

ing out of the facts set forth above herein.

That on April 25, 1950, this Defendant and Third-

Party Plaintiff, by letter, notified the said W. O.

Bedal, the Third-Party Defendant, that it had re-

ceived the written claim from the said A. M. Powell,

and at that time forwarded to the said W. O. Bedal

a cop3^ of the claim asserted by the said A. M. Powell.

That on or about the 3rd day of October, 1950,

the said A. M. Powell filed the action in the United

States District Court, for the District of Idaho,

Soutlicrn Division, referred to in the complaint of

the Plaintiffs in this action.

That on or about January 10, 1951, this Defend-

ant and Third-Party Plaintiff, in writing, by reg-

istered mail, notified the said W. O. Bedal, the

Third-Party Defendant, of the filing of said com-

plaint by the said A. M. Powell, and enclosed there-

with a copy of the said complaint filed by the said

A. M. I^owell, and at that time and in that manner
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notified the said Third-Party Defendant, W. 0.

Bedal, among other things, as follows:

"This letter is to advise you that the Hallack

and Howard Lumber Company will look to you

and your insurance carrier to hold harmless

the Hallack and Howard Lumber Company

from any liability whatever in this matter."

aJl of which more fully ap]}ears from a copy of that

certain letter from the Attorneys for the Defendant

and Third-Party Plaintiff, Messrs. Pheljjs & Phelps,

Denver, Colorado, who, at the time, were acting for

this Defendant and Third-Party Plaintiff, a copy

of which letter is hereto attached and marked Ex-

hibit "F," and ])y this reference is hereby made a

part hereof.

That the said W. O. Bedal, the Third-Party De-

fendant, failed and refused to defend the case of

A. M. Powell against the Union Pacific Railroad

Company, and failed and refused to pay the claim

of the said A. M. Powell, and has failed and refused

to hold this Third-Party Plaintiff harmless.

That the said cause of A. M. Powell, Plaintiff,

versus the Union Pacific Railroad Company, De-

fendant, was tried in the above-entitled Court be-

fore the Court and jury commencing on the 26th

day of February, 1951.
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EXHIBIT F

[Exhibit F attached is identical to Exhibit F at-

tached to Exhibit A of the Motion to Bring in Third

Party Defendant; see page 52 of this printed rec-

ord.]

Asknowledgment of service attached.

[Endorsed] : Filed April 1, 1953.

[Title of District Court and Cause.]

STIPULATION

It is Stipulated by and between plaintiffs, de-

fendant and third party plaintiff, and third party

defendant, that the motions which have heretofore

been made by third party defendant shall apply to

the third party complaint, as amended.

It is Further Stipulated that the parties may have

additional time to file briefs as follows:

Third party plaintiff twenty (20) days from the

date hereof, and third party defendant twenty (20)

days after receipt of brief from third party plain-

tiff*; plaintiffs twenty days thereafter.

Dated: April 6, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.
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/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

/s/ CARL P. BURKE,

/s/ CARL A. BURKE,

/s/ LAUREL ELAM,

/s/ FRED TAYLOR,
Attorneys for Third-Party

Defendant.

[Endorsed]: Filed April 7, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—APRIL 8, 1953

Upon stipulation of counsel and the Court being

advised, it is ordered that the third party plaintiff

have 20 days from this date to file their brief, the

third party defendant the 20 days following, to file

their brief and the plaintiffs the 20 days thereafter

to file their brief.

[Title of District Court and Cause.]

ORDER

This cause is before the Court upon the Third

Party Defendant's Motion to Strike, Motion to Dis-

miss, and Motion for More Definite Statement. This

matter having })een fully presented to the Court by
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numerous briefs presented by respective counsel,

and the court having considered the same,

It is the opinion of the Court that the Motion to

Dismiss and the Motion to Strike should be denied.

It is further the opinion of the Court that there

being other ways to obtain the information desired,

the Motion for a More Definite Statement should be

denied.

Now, Therefore, It Is Hereby Ordered that the

Motion to Dismiss, the Motion to Strike, and the

Motion for More Definite Statement be and the same

hereby are denied.

Dated this 22nd day of July, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed]: Filed July 22, 1953.

[Title of District Court and Cause.]

ORDER

This Cause is before the Court upon the Third

Party Defendant's Motion to Dismiss the Original

Complaint and further upon Defendant's Motion to

Dismiss the Original Complaint and having been

fully presented to the Court by respective counsel

and the Court having considered the same;

It is the opinion of the Court that the Motion

of the Third Party Defendant to Dismiss the Origi-

nal Comphiint and the Defendant's Motion to Dis-

miss the Original Comi)]aint should be denied.
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Now, Therefore^, It Is Hereby Ordered that the

said Motions of the Defendant and the Third Party

Defendant be and the same hereby are denied.

Dated this 22nd day of July, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed July 24, 1953.

[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed by and be-

tween the Attorneys of record for the Plaintiffs and

the Defendant that the Defendant, The Hallack and

Howard Lumber Company, a corporation, may have

and take until the 20th day of August, 1953, in

which to prepare, serve and file its answer to the

complaint of the Plaintiffs on file herein.

Dated this 28th day of July, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

[Endorsed] : Filed July 29, 1953.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANT AND THIRD-
PARTY PLAINTIFF TO PLAINTIFFS'
COMPLAINT

Comes Now, the Defendant, The Hallack and

Howard Lumber Company, a corporation, and for

answer to Plaintiffs' complaint filed herein denies

each and every allegation therein contained not

hereinafter expressly admitted or denied.

I.

Answering Paragraph I of said complaint the

Defendant admits the allegations therein contained.

II.

Answering Paragraph II of said complaint the

Defendant admits the execution and delivery of the

Lease, a true copy of which is attached to Plaintiffs'

complaint and marked Exhiibt "A," and denies

each and every other allegation in said Paragraph

II contained.

III.

Answering Paragraph III of said complaint the

Defendant admits that on or about September 15,

1949, the aforesaid Lease Agreement was in full

force and effect, and admits that on said date a

piece of timber, or a slab or splinter broke off one

of the logs that were being unloaded and struck one

A. M. Powell, a car inspector employed by the

Plaintiff, Union Pacific Railroad Company, and in-

jured him. Defendant denies each and every other
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allegation contained in said Paragraph III of said

complaint.

Further answering the allegations contained in

said Paragraph III the Defendant alleges the facts

to be that at the time the said A. M. Powell was

injured that the said leased premises were in the

exclusive charge and control of W. 0. Bedal the

Third-Party Defendant herein, an Independent con-

tractor, his servants, agents and employees, and that

any logs that were miloaded were being unloaded by

said Third-Party Defendant as an independent con-

tractor, and that this Defendant had nothing what-

soever to do with the condition of said premises, the

construction or maintenance of said log bunker, or

the unloading of said logs, or with the reloading of

the same on railroad cars, and in no manner whatso-

ever contributed directly or indirectly to any in-

jury suffered by the said A. M. Powell, and that any

injury suffered by the said A. M. Powell was caused

by the negligence of the said W. O. Bedal, his

servants, agents and employees.

IV.

Answering Paragraph IV of said complaint the

Defendant admits that on the 23rd day of October,

1950, A. M. Powell filed an action in the United

States District Court, for the District of Idaho,

Southern Division, against one of the Plaintiffs

herein. Union Pacific Railroad Company, for in-

juries and damages sustained by him and demanding

judgment in the amount of $45,000.00. Defendant
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denies each and every other allegation contained in

said Paragraph IV of said complaint.

V.

Answering Paragraph V of said complaint the

Defendant admits the allegations therein contained.

VI.

Answering Paragraph VI of said complaint the

Defendant admits the allegations therein contained.

VII.

Answering Paragraph VII of said complaint the

Defendant admits that the Union Pacific Railroad

Company, one of the Plaintiffs herein, compromised

said judgment by paying to the said A. M. Powell

a sum of money, and that said judgment was fully

satisfied, but as to the amount of money paid under

said compromise settlement this Defendant has not

sufficient information or belief to enable it to form

an opinion as to the exact amount paid, and there-

fore, denies that the amount paid by the Union

Pacific Railroad Company to the said A. M. Powell

was in excess of the sum of $14,094.14.

VIII.

Answering Paragraph VIII of said complaint the

Defendant admits that it has not paid the Plain-

tiffs any part of the damages or expenses incurred

by the Plaintiffs in the action of A. M. Powell

versus Union Pacific Railroad Company, and De-

fendant denies each and every other allegation in

said Paragraph VIII contained.
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IX.

Answering Paragraph IX of said complaint the

Defendant denies each and every allegation therein

contained.

Further Special and Affirmative Defense

As a further special and affirmative defense the

Defendant alleges

:

I.

That on September 15, 1949, at the time the said

A. M. Powell was injured the leased premises were

occupied and used by the said W. O. Bedal, the

Third-Party Defendant in this action, and at said

time the said W. 0. Bedal, his servants, agents and

employees, had the exclusive charge and control of

the said log loading bunker at Banks, Idaho, and

that the said W. O. Bedal had charge of the un-

loading of the logs from the trucks and the re-

loading of the same onto railroad cars and that any

injuries suffered by the said A. M. Powell on ac-

count of the negligence of any person or persons

w^as suffered because of the negligence of the

the said W. O. Bedal, all of which is more fully set

forth in this Defendant's Third-Party Complaint

filed against the said W. O. Bedal, and all of which

is hereby by this reference incorporated herein.

Wherefore, Defendant having fully answered,

prays to be hence dismissed with just costs and dis-

bursements herein incurred.
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/&/ OSCAR W, WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

Acknowledgment of Service and Certificate of

Copy attached.

[Endorsed] : Filed August 19, 1953.

[Title of District Court and Cause.]

ANSWER OF THIRD PARTY DEFENDANT
TO PLAINTIFFS' COMPLAINT AND TO
THIRD PARTY COMPLAINT

Comes Now the Third-Party Defendant, W. 0.

Bedal, and for answer to plaintiffs' complaint filed

herein. Denies each and every allegation therein

contained not hereinafter expressly Admitted or

denied.

I.

Answering paragraph I of said complaint the

Third-Party Defendant admits the allegations

therein contained.

II.

Answering paragraph II of said complaint the

Third-Party Defendant admits the execution and

delivery of lease, a true copy of which is attached

to plaintiffs' complaint and marked Exhibit "A"
and Denies each and every other allegation in

])ai;i,ui'a])h II contained.
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III.

Answering paragraph III of said complaint the

Third-Party defendant admits that on or about

September 15th, 1949, the said lease agreement

was in full force and effect, and denies each and

every other allegation contained in said paragraph

III of said complaint.

IV.

Answering paragraph lY of said complaint the

said Third-Party defendant Admits that on the

23rd day of October, 1950, A.M. Powell filed an

action in the United States District Court for the

District of Idaho, Southern Division, against one

of the plaintiffs herein. Union Pacific Railroad

Company, for injuries and damages claimed to be

sustained by him and demanding judgment in the

amount of $45,000.00; denies each and every other

allegation contained in paragraph IV of said com-

plaint.

V.

Answering paragraph V of said complaint Third-

Party Defendant has not sufficient information or

belief to enable him to answer said allegations and

therefore denies each and every allegation of para-

graph V.

VI.

Answering paragraph VI of said complaint,

Third-Party Defendant admits the allegations of

the first nine lines of said paragraph; that Third-

Party Defendant does not have sufficient informa-

tion or belief to enable him to answer the ])aianee
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of said paragi-aph, and therefore denies the balance

of said paragi'aph VI.

VII.

Answering paragraph VII, Third-Party Defend-

ant does not have sufficient information or belief

on which to answer said allegations, and therefore

denies all the allegations of said paragraph VII.

VIII.

Answering paragraph VIII of said complaint,

Third-Party Defendant does not have sufficient

information and belief to enable him to answer the

allegations of said paragraph and therefore denies

each and every allegation thereof.

IX.

Answering paragraph IX of said complaint,

Third-Party Defendant denies each and every alle-

gation therein contained.

Further Special and Affirmative Defenses:

I.

Third-Party Defendant hereby refers to his spe-

cial and affirmative defenses to the complaint of

Third-Party Plaintiff and by this reference incor-

porates the same as special and affirmative de-

fenses to the complaint.

Comes Now the Third-Party Defendant, W. O.

Bedal, and for answer to the complaint of Third-

Party Plaintiff filed herein, denies each and every

allegation therein contained not hereinafter ex-

pressly admitted or denied.
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First Count

I.

Answering paragraph I of said Third-Party Com-

plaint, Third-Party Defendant admits the allega-

tions thereof.

II.

Answering paragraph II of said Third-Party

Complaint Third-Party Defendant admits the alle-

gations thereof.

III.

In answer to paragraph III of said Third-Party

Complaint Third-Party Defendant admits the alle-

gations thereof.

IV.

In answer to paragraph IV of said Third-Party

Complaint Third-Party Defendant admits that he

was operating under said contract as an independ-

ent contractor ; denies the other allegations of para-

graph IV.

V.

Admits that on or about the 15th day of Septem-

ber, while Third-Party Defendant was unloading

logs at Banks, Idaho, under said logging contract,

a piece of timber broke off and struck A. M. Powell,

an employee of Union Pacific Railroad Company,

and admits that said A. M. Powell obtained against

Union Pacific Railroad Company a judgment, a

copy of which is attached as Exhibit "C" to Third-

Part}' Complaint, and in this connection Third-

Party Defendant alleges the fact to be that said

accident did not occur ])y reason of any negligence
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whatsoever on the part of said Third-Party Defend-

ant; Third-Party Defendant further alleges that

any injuries received by said A. M. Powell resulted

from the contributory negligence on the part of A.

M. Powell, and that the contributory negligence on

the part of A. M. Powell was the proximate cause

of said accident and the injuries resulting there-

from, all of which is more particularly set forth in

the affirmative defense set forth below.

VI.

Denies the allegations of paragraphs VI, VII and

VIII of said Third-Party Complaint.

VII.

Admits the allegations of paragraphs IX and X
of said Third-Party Complaint.

Second Count

I.

Third-Party Defendant denies each and every

allegation of said second count except such as are

specifically admitted herein.

II.

Denies each and every allegation of paragraph

II except that Third-Party Defendant admits that

at said time the Third-Party Defendant was an in-

dependent contractor and was not the servant, agent

or employee of Third-Party Plaintiff.

First Further Special and Affirmative Defense to

Each Count:

As a further, special and affirmative defense to
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each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges

;

I.

That the judgment obtained against Union Pa-

cific Railroad Company by A. M. Powell is not res

judicata as to this Third-Party Defendant; that

the issues involved in said suit against the Union

Pacific Railroad Company are not the same issues

as would have been involved in a suit against this

Third-Party Defendant. For one thing, the issues

of negligence in the Powell case was the failure of

the Railroad Company to furnish Powell a safe

place to work. The place furnished him to work

w^as below the spot where Bedal unloaded logs.

It was alleged in the complaint:

''That the method of unloading logs from the

trucks down said incline was hazardous and

dangerous to the life and limb of persons near

said log bunker, as Defendants knew, or by the

exercise of reasonable care, could and should

have known."

The unloading was not a negligent act. It was by

its nature hazardous and dangerous. The question

determined by the jury was whether the Railroad

Company in furnishing a place to work down below

the hazardous and dangerous operations was

negligent.

In the second place, contributory negligence on

the part of A. M. Powell was not, and could not
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be set up as a defense. The Court instructed the

jury as follows:

"You are instructed that under the terms

of the Federal Employers' Liability Act, which

is the act under which this action is brought,

if you find that the defendant, Union Pacific

Railroad, was guilty of any negligence whatso-

ever as alleged in the complaint and you further

find that such negligence proximately con-

tributed to plaintiff's injury, if you find there

was any injury, then you are advised that the

plaintiff has met the requirement of the law

concerning the proof of negligence."

And again:

"The Employers' Liability Act, heretofore

mentioned provides: 'In all actions brought

against such common carrier by railroad under

or by virtue of any of the provisions of this

chapter to recover damages for personal in-

juries to any employee, the fact that the em-

ployee may have been guilty of contributory

negligence shall not bar a recovery but the dam-

ages shall bo diminished by the jury in pro-

portion to the amount of negligence attributable

to such employee.'
"

In the third place, the assumption of risk could

not be pleaded. The jury was instructed

:

"It is no defense for the defendant, the

Union Pacific Railroad Company, to claim that

the plaintiff assumed the risks connected with
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his employment as a car inspector. In these

cases the defense of assumption of risk has

been eliminated/'

In the fourth place, the defense of the accident

being an ''unavoidable accident" was not at issue

and could not be at issue in that case.

Second Further Special and Affirmative Defense

to Each Count:

As a second, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third-Party Defendant alleges:

I.

That the Union Pacific Railroad Company gave

no notice of pendency of action to Third-Party De-

fendant in connection with said Powell case; that

the action against the Railroad Company was

brought under the Federal Liability Act; that

Third-Party Defendant was not a party to that

action, and no request was made by the Union

Pacific Railroad Company that Third-Party De-

fendant ))e made a party; that even though the

attempt had been made to make Bedal a party in

that suit it would have been impossible to have

tried the issues which must be raised in a suit

against Bedal in the same action which involves the

Federal Employers' Liability Act. Reference is

hereby made to the first affirmative defense and the

same incorporated herein as a part of this second

affirmative defense.
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Third Further Special and Affirmative Defense to

Each Count:

As a third, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges:

I.

The injuries sustained by A. M. Powell were the

direct and proximate result of negligence on the

part of A. M. Powell; that his own negligence con-

tributed to and was the proximate cause of any in-

juries sustained by him.

Fourth Further Special and Affirmative Defense to

Each Count:

As a fourth, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third-Party Defendant alleges:

I.

That the accident in which said Powell was in-

jured was, so far as this defendant is concerned, an

unavoidable accident.

Fifth Further Special and Affirmative Defense to

Each Count:

As a fifth, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges:

I.

That said A. M. Powell, in connection with his
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employment as a car inspector, at the place where

he worked and was stationed by his employer, as-

sumed the risks incident to said employment so far

as this Third-Party Defendant is concerned.

Sixth Further Special and Affirmative Defense to

Each Count:

As a sixth, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party defendant alleges:

I.

That there was no indemnity agreement, ex-

pressed or implied, whereby Third-Party Defend-

ant indemnifies either Union Pacific Railroad Com-

pany or Hallack & Howard; that there was a writ-

ten contract between Hallack and Howard and

Bedal ; that although Hallack and How^ard already

had a lease from the Railroad Company which in-

corporated a written and specific provision of in-

demnity, it had no such provision in the contract

which it prepared and had Bedal sign; that this

contract which was signed is a contract providing

for work to be done by an independent contractor.

That if there is any implication from the written

contract between Hallack and Howard Lumber
Company and Bedal it is that Bedal would be liable

only in the event of the negligent operation of the

trucks ; such implication arising, if at all, by reason

of the provision for insurance on the trucks. If

tliis is the foundation for any implication Avhatso-
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ever, such implication would be to the effect there

would be no liability on the part of Bedal except

when he was negligent in the operation of his

trucks.

Seventh Further Special and Affirmative Defense

to Each Count:

As a seventh, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third Party Defendant alleges

:

I.

That said Powell was not under the employment

of Third Party Defendant and was not subject in

any way whatsoever to the supervision of the Third-

Party Defendant; that the presence of said Powell

at any place, at any time, was subject only to the

direction and order of his employer, Union Pacific

Railroad Company, or his own volition; that the

accident was the result of no act of negligence on

the part of said Bedal ; that any splinter or portion

of log which flew through the air was a natural

happening and something to be anticipated by any

one around a logging operation involving the un-

loading of logs.

Eighth Further Special and Affirmative Defense to

Each Count:

As an eighth, further special and affirmative de-

fense to each of the Counts of Third-Party Com-
plaint, Third-Party Defendant alleges:

i
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I.

That the finding of the jury against Union Pa-

cific Railroad Company and the judgment entered in

connection therewith rules out the proposition and

claim that Third-Party Defendant had exclusive

use and occupancy of tlie premises where the acci-

dent occurred; that the finding of the jury was to

the effect and established the fact that Union Pa-

cific Railroad Company was using and occupying the

premises; that if there was any negligence on the

part of Third-Party Defendant such negligence on

his part constituted him a tort feasor along with

Union Pacific Railroad Company; that one joint

tort feasor has no right of action against the other

joint tort feasor.

Wherefore, Third-Party Defendant having fully

answered, prays to be hence dismissed with just

costs and disbursements herein incurred.

/s/ FRED M. TAYLOR,

/s/ CARL P. BURKE,

/s/ LAUREL E. ELAM,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed August 27, 1953.
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[Title of District Court and Cause.]

REQUEST FOR A JURY

Request is hereby made for a jury under the rules

of this Court.

Dated: September 1, 1953.

/s/ LAUREL E. ELAM,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Service of copy acknowledged.

[Endorsed]: Filed September 1, 1953.

[Title of District Court and Cause.]

MOTION TO STRIKE

The plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, move

the Court to strike from the Answer of the Third-

Party Defendant to plaintiffs' Complaint and the

Third-Party Complaint, the following appearing on

page 3 of said Answer:

"Further Special and Affirmative Defenses:

"Third-Party Defendant hereby refers to his

special and affirmative defenses to the com-

plaint of Third-Party Plaintiff and by this

J
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reference incorporates the same as special and

affirmative defenses to the Complaint."

together with each and every *' Further Special and

Affirmative Defense thereafter set forth, for the

reason that said asserted defenses, or either of them,

constitute no defense either in law or fact to plain-

tiffs' action against the defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, and are redundant or immaterial, or both.'*

That this Motion is made upon the pleadings,

records and files in this action.

Dated, September 3rd, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

Affidavit of Service by Mail attached.

[Endorsed] : Filed September 4, 1953.

[Title of District Court and Cause.]

MOTIONS TO STRIKE FROM ANSWER OF
W. O. BEDAL

Defendant and Third-Party Plaintiff, The Hal-

lack and Howard Lumber Company, a corporation,

moves for Orders striking from Third-Party De-
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fendant's Answer the following allegations upon

the grounds that the same are immaterial, imperti-

nent and do not state a sufficient defense in this

action, to wit:

1. Moves to strike the last ten (10) lines of

Paragraph V of the First Count of said Answer

;

2. Moves to strike all of Paragraph I of the

First Further, Special and Affirmative Defense in

said Answer;

3. Moves to strike the Second Further, Special

and Affirmative Defense in said Answer

;

4. Moves to strike the Third Further, Special

and Affirmative Defense in said Answer

;

5. Moves to strike the Fourth Further, Special

and Affirmative Defense in said Answer

;

6. Moves to strike the Fifth Further, Special

and Affirmative Defense in said Answer

;

7. Moves to strike the Sixth Further, Special

and Affirmative Defense in said Answer, excepting

the words:

''that there was a written contract l^etween The

Hallack and Howard Lumber Company and

Bedal."

8. Moves to strike that portion of Paragraph

I of the Seventh Further, Special and Affirmative

Defense commencing with the word "that" in the

sixth line from the top of said Paragraph I to the

end of said Paragraph

;

9. Moves to strike the Eighth Further, Special

and Affirmative Defense in said Answer

;

This motion is made upon the records and files
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in the above-entitled cause, and each of the above

and foregoing paragraphs is a separate motion to

strike.

Dated this 12th day of September, 1953.

/s/ OSCAR W. WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

Acknowledgment of Service and Certificate of

Copy attached.

[Endorsed] : Filed September 12, 1953.

[Title of District Court and Cause.]

STIPULATION

It Is Hereb}^ Stipulated by and between the

Parties hereto that at the trial of the above-entitled

cause any Party to this action, in lieu of producing

personally the hereinafter named witnesses, may
read })efore the Court and Jury and into the record

in this case the testimony of any or all of the fol-

lowing witnesses who testified in the case of "A. M.

Powell, Plaintiff, versus Union Pacific Railroad

Company, Defendant," Case No. 2776, in the United

Statics District Court for the District of Idaho,

Southern Division, to wit:

Harry F. Hansen

Charles Ritter
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Albert Parrish

Howard Sage

as contained in the transcript of the proceedings

had in said trial prepared and certified to by G. C.

Vaughan, the official Court Reporter; the reading

of said testimony, however, being subject to any

objections for relevancy and materiality.

It Is Further Stipulated That any Party to this

action may have any or all of said witnesses present

in person and have them testify orally at said

trial.

Dated this 15th day of September, 1953.

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,

/s/ BRYAN P. LEVERICH,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

/s/ LAUREL E. ELAM,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed September 15, 1953.
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[Title of District Court and Cause.]

MINUTE ORDER—SEPT. 15, 1953

This cause came on regularly this date in open

court on the motion to strike of the Union Pacific

Railroad Company and the motion to strike of the

Defendant and Third-Party Plaintiff, The Hallack

& Howard Lumber Company, L. H. Anderson ap-

pearing on behalf of the Union Pacific Railroad

Company, Oscar Worthwine appearing for the De-

fendant, The Hallack & Howard Lumber Company,

and Carl A. Burke appearing for the Third-Party

Defendant.

After hearing respective counsel, the Court

granted the motion to strike as it pertains to the

LTnion Pacific Railroad Company, and took under

advisement the motion to strike of the Defendant

and Third-Party Plaintiff.

[Title of District Court and Cause.]

ORDER OVERRULING MOTION TO STRIKE

The Defendant and Third-Party Plaintiff having

filed herein its Motion to Strike from the affirmative

defenses set out by the Third-Party Defendant, and

the same having come on regularly for hearing on

the 15th day of September, 1953, at the hour of

3:30 o'clock p.m., and oral arguments being had

and briefs filed, and the Court having come to the

conclusion that said Motion to Strike should be

overruled and denied, without prejudice,
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It Is Hereby Ordered

:

That the said Motion to Strike of the Defendant

and Third-Party Plaintiff is hereby denied without

prejudice.

Dated this 17th day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 17, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—SEPT. 21, 1953

No. 2944-S, Civil

This cause came on for trial before the Court as

to Oregon Short Line Railroad Company, et al.,

Plaintiff, v. The Hallack & Howard Lumber Com-

pany, Defendant, and before the Court and jury

as to The Hallack & Howard Lumber Company,

Third-Party Plaintiff, v. W. O. Bedal, Third-Party

Defendant.

L. H. Anderson, Esquire, appeared as counsel for

the Oregon Short Line Railroad Company and the

Union Pacific Railroad Company; J. L. Eberle,

Esquire, and Oscar W. Worthwine, Esquire, ap-

peared for The Hallack and Howard Lumber Com-

pany; and Fred Taylor, Esquire, and Laurel Elam,

Esquire, appeared for W. 0. Bedal.

The Clerk, under directions of the Court, pro-

ceeded to draw from the jury box the names of
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twelve persons, one at a time, written on separate

slips of paper, to secure a jury. Blanche W. Mills,

Harold H. Martin, and Jere J. Long, whose names

were so drawn, were excused for cause; Ruth L.

Gilbert, Jess A. Breshears and Nell Aikens, whose

names were also drawn, were excused on the Third-

Party Plaintiff's peremptory challenge; and Alice

Baker and Harold G. Brown, whose names were

likewise drawn, were excused on the Third-Party

Defendant's peremptory challenge.

Following are the names of the persons whose

names were drawn from the jury box, who were

sworn and examined on voir dire, found duly quali-

fied and who were accepted by the parties to com-

plete the panel of the jury, to wit:

Hassell Blankenship

Hilda McAfee

Margaret Slater

Rosemary Emery
Amy L. Wheeler

Roy C. Boatman

Irene Krebs

Carl Emory
John F. Bruins

Lawrence W. Elliott

Amy H. Clark

Harry A. Chase

The Court directed that two jurors, in addition to

the panel, be called to sit as alternate jurors. There-

upon, the names of Stella O. Elmore and Hattie L.

Carson wei^e drawn from the jury box, and on being
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sworn and examined on voir dire, were found duly

qualified, and were accepted by counsel for the re-

spective parties.

After a statement of plaintiffs' case by their coun-

sel, Earl W. Bruett and George Hubbard were

sworn and examined as witnesses on the part of the

plaintiffs.

After admonishing the jury, the Court excused

them to 10 o'clock a.m., on Tuesday, September 22,

1953, and further trial of the cause was continued

to that time.

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above-entitled cause as between the plaintiffs

herein and The Hallack and Howard Lumber Com-

pany, a corporation, defendant, came on regularly

for trial before the Court, and the Court having

duly considered the evidence and being fully ad-

vised in the premises, now finds the following :.

Findings of Fact

I.

That the plaintiffs, and each of them, are cor-

porations organized and existing under the laws of

the State of Utah; the defendant. The Hallack and

Howard Lumber Company, is a corporation organ-

ized and existing under the laws of the State of
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Colorado. The matter in controversy exceeds, ex-

clusive of interest and costs, the sum of $3,000.00.

II.

That on the 3rd day of March, 1944, the plaintiffs

herein as lessor entered into a lease agreement with

the defendant. The Hallack and Howard Lumber

Company, as lessee, whereby a portion of the lessor ^s

premises at Banks, Boise County, Idaho, was leased

to the said Lumber Company for a log loading

site, a true copy of which lease is attached to plain-

tiffs' complaint marked Exhibit *'A" and admitted

in evidence. That said lease, among other things,

provides

:

"that the Lessee shall hold harmless the Lessor

and the leased premises from any and all liens,

fines, damages, penalties, forfeitures or judg-

ments in any manner accruing by reason of the

use or occupation of said premises by the

Lessee; and that the Lessee shall at all times

protect the Lessor and the leased premises from

all injury, damages or loss by reason of the

occupation of the leased premises by the Lessee,

or from any cause whatsoever growing out of

said Lessee's use thereof."

III.

That on the 15th day of September, 1949, the

aforesaid lease agreement was in full force and

effect, and that at Banks, Idaho, on said date, while

the defendant, its agents, servants or employees

were unloading logs on or onto said leased premises
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and using and occupying said premises in accord-

ance with the terms and conditions of said lease

a piece of timber broke off one of the logs being

unloaded from a truck and struck one, A. M.

Powell, a car inspector employed by the Union

Pacific Railroad Company, seriously injuring the

said A. M. Powell.

IV.

That as a result of said accident and injuries

sustained, A. M. Powell, on the 3rd day of October,

1950, filed an action in the United States District

Court, for the District of Idaho, Southern Division,

against one of the plaintiffs herein. Union Pacific

Railroad Company, for injuries and damages sus-

tained, demanding judgment in the sum of $45,-

000.00.

V.

That thereupon the plaintiff, Union Pacific Rail-

road Company, gave notice to the defendant herein

of the pendency and nature of said action, calling

its attention to the lease and its provisions herein-

before referred to, and tendered to said defendant

the defense of said action, requesting that said

defense be undertaken by it, with notice that the

plaintiff Union Pacific Railroad Company expected

to be fully reimbursed for any judgment that might

be recovered against it by the said Powell, together

with all expenses incurred in the event said defend-

ant did not take over said defense and assume all

liability, but that said defendant refused and neg-

lected to do so.
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VI.

That the plaintiff, Union Pacific Railroad Com-

pany, conducted said defense in said action in good

faith and with due diligence before the court and

jury, commencing the 26th day of February, 1951,

and on the 2nd day of March, 1951, the jury re-

turned a verdict in favor of said Plaintiff A, M.

Powell, and against the said Union Pacific Rail-

road Company in the sum of $15,000.00. Judgment

on the verdict, including costs in the amount of

$92.26, with interest at 6% per annum, was entered,

and on September 18, 1951, Motion for Judgment

Notwithstanding the Verdict was by the court de-

nied, and which judgment the defendant herein

had notice but it failed, refused and neglected to

take any part in any or all of the further proceed-

ings had in connection with said action.

VII.

That thereafter, to wit, on the 15th day of De-

cember, 1951, the said Union Pacific Railroad Com-

pany compromised said judgment by paying to the

said plaintiff A. M. Powell the total sum of $14,-

500.00, and said judgment was fully satisfied.

VIII.

That the slab which struck the said plaintiff

A. M. Powell came from a log being unloaded from

a truck on a road some twenty feet above the loca-

tion of the bunker where the logs were loaded on

the train and a "Cat" and boom was used, a line

placed underneath the logs and they were push(^d
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off the truck and would fall down a steep incline

unrestrained a distance of about twenty feet where

they were pushed from the truck. The incline was

so steep that they fell through the air a distance

of about twelve feet before they hit the ground

and then rolled on the balance of the distance to

the bunker. The slab that caused the injury to the

said plaintiff A. M. Powell broke off one of those

logs and was thrown through the air and was caused

to break from the log because of the force of the

drop.

IX.

That the logs in question were being unloaded

by one W. O. Bedal, his agents, servants or em-

ployees, who were using the premises covered by

the lease hereinbefore referred to and were perform-

ing the work of hauling, unloading and the loading

of logs onto plaintiffs' car for shipment by the

Hallack and Howard Lumber Company and for

the use and benefit of The Hallack and Howard
Lumber Company under an arrangement whereby

the said Bedal performed said unloading and load-

ing of said cars for and on behalf of said Lumber
Comj^any in place of said Lumber Company per-

forming said work itself.

X.

That the defendant The Hallack and Howard
Lumber Company was the owner of the logs being

unloaded at the time and place the said A. M.
Powell was injured and paid the said Bedal for

the hauling, unloading and loading of logs on the
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premises leased by the plaintiffs to the defendant

The Hallack and Howard Lumber Company.

XI.

That the plaintiffs or either of them had no

duties to perform in connection with either the

unloading or the loading of logs at Banks, Idaho,

and at the time and place Powell was injured were

performing no part of the work of unloading or of

loading the said logs. That the unloading of the

logs onto said leased premises and the loading of

said logs from said leased premises onto the cars

of the plaintiffs were performed solely and entirely

by the defendant The Hallack and Howard Lumber

Company by and through its agent, the said W. O.

Bedal. That the said Union Pacific Railroad Com-

pany was held liable for the injuries sustained by

the said A. M. Powell only because it had not fur-

nished Powell a safe place within which to perform

his work, a duty which was nondelegable as between

the Union Pacific Railroad Company and the said

Powell. That the said unsafe place was created

by the fault or negligence of the defendant The

Hallack and Howard Lumber Company, its agents,

servants or employees, and the said Union Pacific

Railroad Company was guilty of no active negli-

gence; that the active, direct, proximate and pri-

mary cause of said Powell's injuries was that of

the defendant The Hallack and Howard Lumber
Company acting by and through its agent, the said

W. O. Bedal, in unloading said logs in the manner
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and under the circumstances hereinbefore referred

to.

XII.

The the plaintiff Union Pacific Railroad Com-

pany has sustained damages for the settlement

made by it in satisfaction of the judgment in the

said case of A. M. Powell vs. Union Pacific Rail-

road Company in the amount of $14,500.00, costs

and expenses of litigation in the amount of

$1,076.98, together with reasonable attorney's fees

in the amount of $1,000.00.

Conclusions of Law

From the foregoing facts the Court concludes

:

I.

That the accident and resulting injuries to the

said Powell arose out of the use and occupation of

said leased premises and the unloading of the logs

thereon by The Hallack and Howard Lumber Com-

pany, its agents, servants, or employees, who had

possession of said premises and was performing the

work of unloading of said logs thereon for the pur-

pose of loading dogs from said premises onto cars

for shipment by the defendant The Hallack and

Howard Lumber Company, and that under the pro-

visions of said lease agreement, or independent of

said lease, it became, was, and is the duty of the

defendant The Hallack and Howard Lumber Com-

pany, to assume and pay for all injuries and dam-

ages sustained by the said A. M. Powell and to

indemnify the plaintiff, the Union Pacific Railroad
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Company, against, and save it harmless from, all

lial)ility for such injuries, damages or loss.

II.

That the Union Pacific Railroad Company is en-

titled to have and recover from the defendant. The

Hallack and Howard Lumber Company, the sum of

$14,500.00; costs and expenses of litigation in the

amount of $1,076.98; reasonable attorney's fees in

the amount of $1,000.00; with interest on said

amounts at the rate of six per cent (6%) per annum

from the 15th day of December, 1951, to the date

of judgment entered herein.

Let Judgment be entered accordingly.

Dated this 22nd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 22, 1953.

[Title of District Court and Cause.]

OBJECTIONS BY DEFENDANT AND THIRD-
PARTY PLAINTIFF, THE HALLACK
AND HOWARD LUMBER COMPANY, TO
FINDINGS OF FACT AND CONCLUSIONS
OF LAW PROPOSED BY THE PLAIN-
TIFF RAILROAD COMPANIES

I.

Defendant and Thirty-Party Plaintiff objects to

proposed Finding of Fact No. Ill in that it refers
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to the Defendant's agents, servants and employees

unloading the logs, and the record shows without

contradiction, that the only person engaged in un-

loading logs was the said W. O. Bedal, Third-Party

Defendant, as an independent contractor.

II.

Defendant and Third-Party Plaintiff objects to

proposed Finding of Fact No. VIII upon the ground

that the logs falling down the incline would go a

distance of about twenty feet, and instead would go

a distance of about forty-seven feet.

III.

Defendant and Third-Party Plaintiff objects to

proposed Finding of Fact No. XI upon the follow-

ing grounds:

a. That the loading and unloading was done by

The Hallack and Howard Lumber Company, or by

or through its agents, the record showing conclu-

sively that the entire operation complained of was

done by W. O. Bedal as an independent contractor

;

b. That the unsafe place alleged was not created

by the fault of The Hallack and Howard Lumber
Company, its agents, servants or employees, but by

the active and primary negligence of W. O. Bedal

;

c. That the said W. O. Bedal was not the agent

of The Hallack and Howard Lumber Company, but

was an independent contractor.

IV.

Defendant and Third-Party Plaintiff objects to
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Conclusion of Law No. 1 upon the ground that the

use of the premises by The Hallack and Howard

Lumber Company was not through its agents, serv-

ants or employees, but only through W. O. Bedal

as an independent contractor.

V.

Defendant and Third-Party Plaintiff objects to

the proposed Findings of Fact and Conclusions of

Law upon the ground that in the event the Court

holds and finds that there was any act of negli-

gence, other than the primary and active negligence

of W. 0. Bedal, the judgment in favor of the Plain-

tiffs cannot be sustained under the terms and pro-

visions of the Lease Agreement because such terms

and provisions do not indemnify said Plaintiffs

against their own negligence.

Dated this 22nd day of September, 1953.

/s OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,

Attorneys for The Hallack and Howard Lumber

Company, Defendant and Third-Party Plaintiff.

Service of copy acknowledged.

[Endorsed] : Filed September 22, 1953.
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[Title of District Court and Cause.]

MINUTE ORDER—SEPTEMBER 22, 1953

This cause came on for further trial before the

Court as to Oregon Short Line Railroad Company,

et al.. Plaintiffs, vs. The Hallack and Howard Lum-

ber Company, Defendant, and before the Court and

jury as to The Hallack and Howard Lumber Com-

pany, Third-Party Plaintiff, vs. W. O. Bedal, Third-

Party Defendant.

L. H. Anderson read portions of the transcript of

the record in case No. 2776, and here the plaintiffs

rest; and here defendant The Hallack and Howard
Lumber Company rests.

The Court found that the Union Pacific Railroad

Company is entitled to recover from The Plallack

and Howard Lumber Company, and counsel for the

Union Pacific Railroad Company was ordered to

prepare Findings of Fact and Conclusions of Law
and Judgment.

J. L. Eberle made an opening statement for the

Third-Party Plaintiff The Hallack and Howard
Lumber Company and U. R. Armstrong was sworn

and examined as a witness on the part of the Third-

Party Plaintiff; and here the Third-Party Plaintiff

rests.

The Third-Party Plaintiff having rested, comes

now the Third-Party Defendant and moves the

Court for an order dismissing the Complaint of

the Third-Party Plaintiff, which motion was over-

ruled without prejudice. Here the Third-Party De-

fendant rests and all parties close.
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Comes now the Defendant and Third-Party Plain-

tiff and moves the Court for a directed verdict in

favor of the Defendant and Third-Party Plaintiff

and against the Third-Party Defendant. Said mo-

tion was taken under advisement by the Court.

After admonishing the jury, the Court c^xcused

them to 10 o'clock a.m. on Wednesday, September

23, 1953, and further trial of the cause was con-

tinued to that time.

United States District Court for the District

of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

JUDGMENT

The cause of the plaintiffs herein against the de-

fendant. The Hallack and Howard Lumber Com-
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pany, having come on regularly for trial before the

court without a jury, and testimony and evidence

having been offered by the respective parties, and

the court having filed its Findings of Fact and

Conclusions of Law and Order for Judgment, Now,

Pursuant thereto, It Is Hereby:

Ordered and Adjudged that the plaintiff. Union

Pacific Railroad Company, do have and recover of

and from the defendant, The Hallack and Howard
Lumber Company, the sum of $16,576.98, with in-

terest thereon from the 15th day of December, 1951,

to the date of this judgment amounting to $1,757.17,

making a total judgment of $18,334.15, together with

its costs and disbursements in this action to be

hereinafter taxed, on notice, and hereinafter in-

serted by the Clerk of the Court in the sum of

$

Dated, this 22nd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 22, 1953.

[Title of District Coui't and Cause.]

ORDER STAYING EXECUTION

A judgment having been heretofore entered in the

above-entitled cause in favor of the Plaintiffs, Ore-

gon Short Line Railroad Company and Union
Pacific Railroad Company, in the sum of $18,334.15
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against the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, and a

judgment having been entered in the above-entitled

cause in favor of the Defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, in the sum of $18,334.15 against the Third-

Party Defendant, W. O. Bedal, and good cause

therefore being shown,

It Is Hereby Ordered:

That any and all executions on the judgment in

favor of the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, and

against the Third-Party Defendant, W. O. Bedal,

be, and hereby are, stayed until the said judgment of

the Plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, and

against the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, is

satisfied and discharged.

Dated this 23rd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find for

the Third-Party Plaintiff, The Hallack and Howard
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Lumber Company, a Corporation, and against the

Third-party Defendant, W. O. Bedal, and assess

damages against said Third-Party Defendant in the

sum of $18,334.15.

/s/ H. A. CHASE,
Foreman.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—SEPTEMBER 23, 1953

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel

and the alternate jurors were all present.

At this time the Court granted the motion of the

Third-Party Plaintiff for a directed verdict and

appointed Harry A. Chase foreman of the jury, who

signed the verdict, which was in the words fol-

lowing :

''(Title of Court and Cause.)

"Verdict

U''We, the jury in the above-entitled cause find

for the Third-Party Plaintiff, The Hallack and

Howard Lumber Company, a Corporation, and

against the Third-Party Defendant, W. O. Bedal,
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and assess damages against said Third-Party De-

fendant in the sum of $18,334.15.

^'H. A. CHASE,
'

' Foreman. '

'

The verdict was recorded in the presence of the

jury, and then read to them, and they each con-

firmed the same.

In the District Court of the United States for

the District of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

JUDGMENT

The cause of the Third-Party Plaintiff, The Hal-

lack and Howard Lumber Company, a corporation.
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against the Third-Party Defendant, W. O. Bedal,

having come on for trial before the Court and a

jury, both parties appearing by counsel, and the

issues having been duly tried, and the Court on

motion of the Third-Party Plaintiff directed the

jury to render a verdict for Third-Party Plaintiff

and against Third-Party Defendant in the vsum of

$18,334.15, and the jury having done so,

It Is Hereby Ordered, Adjudged and Decreed

That the Third Party Plaintiff, The Hallack and

Howard Lumber Company, a corporation, recover

of Third-Party Defendant, W. O. Bedal, the sum

of $18,334.15, and its costs of action.

Dated this 23rd day of September, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

NOTICE OF TAXATION OF COSTS

To: Messrs. Elam and Burke, and Fred M. Taylor,

Attorneys for Third-Party Defendant.

Please Take Notice that the attached Bill of Costs

will be presented to the Clerk of the above-entitled

Court for taxing at his office in the Federal Building
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in Boise, Ada County, Idaho, on the 29th day of

September, 1953, at 10:00 o'clock a.m., or as soon

thereafter as the matter may be heard.

Dated this 23rd day of September, 1953.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

[Title of District Court and Cause.]

MEMORANDUM OF COSTS AND
DISBURSEMENTS

Disbursements

Marshal's fee for service of Summons
and Third-Party Complaint upon

W. O. Bedal, Third-Party Defendant $12.20

Witness fees for U. R. Armstrong

as follows:

Two days attendance at $4.00 per day 8.00

Four days subsistence at $5.00 per day 20.00

Mileage from Winchester, Idaho, to Boise,

and return, 460 miles at 7c per mile 32.20

Total Disbursements -1^72.40
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Costs taxed this 26th day of Sept., 1953, in the

amount of $12.20.

/s/ ED M. BRYAN,
Clerk.

Duly verified.

Service of copy acknowledged.

[indorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

NOTICE

To: Oscar W. Worthwine, Boise, Idaho, Attorney

for Defendant; Laurel E. Elam, Boise, Idaho,

Attorney for Third-Party Defendant.

Please Take Notice, that the Bill of Costs, a

copy of which is hereto attached, will be presented to

the Clerk of the above-entitled Court for taxation,

at his office in the Federal Building, in the City of

Boise, Idaho, on the 1st day of October, 1953, at

ten o'clock in the forenoon of that day, or as soon

thereafter as counsel may be heard.

Dated, September 24, 1953.

/s/ L. H. ANDERSON,
Of Counsel for Plaintiffs.

Affidavit of service bv mail attached.
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[Title ofDistrict Court and Cause.]

PLAINTIFF'S MEMORANDUM OF COSTS
AND DISBURSEMENTS

Clerk's Fees:

Filing Complaint $15.00

Certifying papers from file in case

Powell vs. UPRR Co 2.30

Service Fees:

Marshal 's Fee—Service of Summons .... 2.00

Marshal's Fee—Service of subpoena on

George Hibbard 10.10

Attorneys Docket Fee 20.00

Witnesses

:

Earl W. Bruett, Nampa, Idaho,

mileage, 20 miles each way ® 7c, $2.80

1 day attendance 4.00 6.80

George Hibbard, Banks, Idaho,

mileage, 43 miles each way ® 7c, $6.02

1 day attendance 4.00 10.02

Total $66.22

Costs taxed this 26th day of Sept., 1953, in the

amount of $66.22.

/s/ ED M. BRYAN,
Clerk.

Duly verified.

Affidavit of service by mail attached.

[Endorsed] : Filed September 25, 1953.
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[Title of District Court and Cause.]

MOTION TO AMEND FINDINGS

Comes Now, the Defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, a corporation, and having made timely ob-

jection to the Findings of Fact proposed by the

Plaintiffs herein, moves the Court to amend the

same in the following particulars

:

I.

That in line 3 of paragraph III the words *'its"

be stricken, and in lieu thereof, the following words

be inserted

:

"By and through W. O. Bedal, an independ-

ent contractor, his"

II.

That in line 9 of paragraph XI the word "agent"

be stricken, and in lieu thereof, the following words

be inserted:

'

'independent contractor.
'

'

III.

That in line 7, from the end of paragraph XI, the

word "its" be stricken, and in lieu thereof, the

following words be inserted

:

"by and through W. O. Bedal, his"

Dated this 23rd day of September, 1953.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Partv Plaintiff.
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'3

ORDER

For good cause shown, It Is Hereby Ordered

That the above and foregoing Motion be, and hereby

is, granted, and said Findings of Fact be, and

hereby are, amended accordingly.

Dated this 25th day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed]: Filed September 25, 1953.

[Title of District Court and Cause.]

MOTION TO AMEND FINDINGS OF FACT

Comes Now the Third-Party Defendant, W. O.

Bedal, and objects to the Findings of Fact sub-

mitted by the plaintiffs herein, and moves the Court

to amend the same in the following particulars

:

I.

That the following portion of paragraph XI be

stricken, to wit

:

"That the said unsafe place was created by

the fault or negligence of the defendant The Hal-

lack and Howard Lumber Company, by and through

W. O. Bedal, his agents, servants or employees, and

the said Union Pacific Railroad Company was

guilty of no active negligence; that the active, di-

rect, proximate and primary cause of said Powell's
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injuries was that of the defendant The Hallack and

Howard Lumber Company acting by and through

its agent, the said W. O. Bedal, in unloading said

logs in the manner and under the circumstances

hereinbefore referred to."

11.

That there be stricken from Paragraph I of the

Conclusions of Law, in lines 8 and 9 thereof, the

following

:

"or independent of said lease."

Dated this 2nd day of October, 1953.

/s/ LAUREL E. ELAM,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Affidavit of service and certificate of service at-

tached.

[Endorsed] : Filed October 2, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that W. O. Bedal, Third-

Party Defendant in the above action, hereby appeals

to the United States Court of Appeals for the Ninth

Circuit from the final judgment entered in this

action on behalf of the Hallack and Howard Lvm-
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bcr Compaii}^, on September 23, 1953, and from

that Order of the United States District Court,

granting said defendant and Third-Party Plaintiff's

Motion for a directed Verdict, said Order being

made on September 23, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,
Atorneys for Third-Party

Defendant.

[Endorsed] : Filed October 20, 1953.

[Title of District Court and Cause.]

BOND ON APPEAL

Know All Men By These Presents:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation

organized under the laws of the State of Maryland,

and authorized to transact a surety business in the

State of Idaho, as surety, are held and firmly bound

unto The Hallack and Howard Lumber Company,

a corporation, in the full and just sum of Two
Hundred Fifty ($250.00) Dollars, to" be paid to said

The Hallack and Howard Limiber Comj^any, its

successors and assigns, to which payment well and
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truly to be made, we bind ourselves, our successors,

and assigns, jointly and severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 23rd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company, and

Union Pacific Railroad Company were plaintiffs,

The Hallack and Howard Lumber Company was de-

fendant and third-party plaintiff, and W. O. Bedal

was third-party defendant, a judgment was rendered

against said W. O. Bedal in favor of said The Hal-

lack and Howard Lumber Company, and the said

W. O. Bedal having filed herewith a notice of ap-

peal to reverse said judgment to the United States

Court of Appeals for the Ninth Circuit, at a session

of said Court of Appeals to be held at San Fran-

cisco, in the State of California.

Now the condition of this obligation is to secure

the payment of costs if said appeal is dismissed, or

the judgment affirmed, and for the payment of such

costs as the Appellate Court may award if the

judgment is modified, and upon payment thereof

this obligation to be void; otherwise to remain in

full force and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any

papers affecting its liability on this undertaking

may be served.
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Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY GALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

[Endorsed] : Filed October 20, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that W. O. Bedal, Third-

Party Defendant in the above action hereby appeals

to the United States Court of Appeals for the

Ninth Circuit from the final Judgment entered in

favor of the plaintiffs, Oregon Short Line Railroad

Company and Union Pacific Railroad Company,

dated September 22, 1953, and from the Findings of
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Fact and Conclusions of Law filed in support of

said Judgment and signed by the United States

District Court Judge, Chase A. Clark, under date

of September 22, 1953.

Dated this 17th day of October, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

[Endorsed] : Filed October 20, 1953.

[Titk of District Court and Cause.]

BOND ON APPEAL

Know All Men By These Presents:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation

organized under the laws of the State of Maryland,

and authorized to transact a surety business in the

State of Idaho, as surety, are held and firmly bound

unto Oregon Short Line Railroad Company, a cor-

poration, and Union Pacific Railroad Company, a

corporation, said plaintiffs, in the full and just sum

of Two Hundred Fifty ($250.00) Dollars, to be paid

to said plantiffs, their successors and assigns, to
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which payment well and truly to be made we bind

ourselves, our successors and assigns, jointly and

severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 22nd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company and

Union Pacific Railroad Company were plaintiffs,

The Hallack and Howard Lumber Company was

defendant and third-party plaintiff, and W. O.

Bedal was third-party defendant, a judgment was

rendered against said The Hallack and Howard
Lumber Company in favor of said plaintiffs, and

the said W. O. Bedal having filed herewith a notice

of appeal to reverse said judgment, and to the Find-

ings of Fact and Conclusions of Law to the United

States Court of Appeals for the Ninth Circuit, at

a session of said Court of Appeals to be held at San

Francisco, in the State of California.

Now, the condition of this obligation is to secure

the payments of costs if said appeal is dismissed,

or the judgment and Findings of Fact and Con-

clusions of Law affirmed, and for the payment of

such costs as the Appelate Court may award if tiie

judgment. Findings of Fact and Conclusions of Lavr

are modified, and upon payment thereof this obli-

gation to be void; otherwise to remain in full force

and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any
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papers affecting its liability on this undertaking

may be served.

Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY OALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

[Endorsed]: Filed October 20, 1953.

[Title of District Court and Cause.]

SUPERSEDEAS BOND

Know All Men By These Presents

:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation '

organized under the laws of the State of Maryland,

and authoi'ized to transact a surety business in the



The Eallack and Howard LwYYiher Co., etc. 121

State of Idaho, as surety, are held and firmly bound

unto The Hallack and Howard Lumber Company, a

corporation, in the full and just sum of Twenty

Thousand ($20,000.00) Dollars to be paid to said

The Hallack and Howard Lumber Company, its suc-

cessors and assigns, to which payment well and truly

to be made, we bind ourselves, our successors and

assigns, jointly and severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 23rd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company, and

Union Pacific Railroad Company were plaintiffs.

The Hallack and Howard Lumber Company was

defendant and third-party plaintiff, and W. O.

Bedal was third-party defendant, a Judgment was

rendered against said W. O. Bedal in favor of said

The Hallack and Howard Lumber Company, and the

said W. 0. Bedal having filed a notice of appeal to

reverse said judgment to the United States Court

of Appeals for the Ninth Circuit, at a session of said

Court of Appeals to be held at San Francisco, in the

State of California.

Now the condition of this obligation is such that

if the said W. 0. Bedal shall prosecute his appeal

to effect and shall satisfy the judgment in full, to-

gether with costs, interest and damages for delay,

if for any reason the appeal is dismissed or if the

judgment is affirmed, and shall satisfy in full said

modification of the judgment and such costs, inter-
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est and damages as the Court of Appeals may ad-

judge and award, then this obligation to be void;

otherwise to remain in full force and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any

papers affecting its liability on this undertaking

may be served.

Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY GALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

The form of the foregoing Bond and the suf-

ficiency of the Surety are hereby approved.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed October 22, 1953.
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[Title of District Court and Cause.]

ORDER EXTENDING TIME

Good cause appearing therefor,

It Is Ordered that the time within which the

record on appeal may be filed and the appeal

docketed in the United States Court of Appeals for

the Ninth Circuit be, and the same hereby is ex-

tended to January 18, 1954. .

Dated this 25th day of November, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed November 25, 1953.
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In the United States District Court for the

District of Idaho, Southern Division

No. 2944

OEEGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

TRANSCRIPT OF PROCEEDINGS

This matter came on for hearing before the

Honorable Chase A. Clark, United States District

Judge, without a jury, as to the Plaintiff vs. Hal-

lack and Howard, Defendant, and also came on for

hearing before the Honorable Chase A. Clark,

sitting with a jury as to Hallack & Howard Lumber

Company vs. W. O. Bedal, third-party defendant,

on September 21, 1953, at Boise, Idaho.

L. H. ANDERSON, ESQ.,

E. H. CASTERLIN, ESQ.,

Attorneys for the Plaintiff.

i
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OSCAR W. WORTHWINE, ESQ.,

J. L. EBERLE, ESQ.,

Attorneys for Defendant, and Third-Party

Plaintiff, Hallack & Howard Lumber

Company.

FRED M. TAYLOR, ESQ.,

LAUREL E. ELAM, ESQ.,

CARL A. BURKE, ESQ.,

CARL P. BURKE, ESQ.,

Attorneys for Third-Party Defendant, W. O.

Bedal.

September 21, 1953—10 A.M.

The Court: It is understood that the ease of

Union Pacific Company vs. Hallack & Howard
Lumber Company will be tried before the Court and

the case of Hallack & Howard Lumber Company
vs. W. 0. Bedal will be tried before the jury. It

has been agreed by counsel.

(Selection of jury.)

Mr. Eberle : It was also understood this morning

that testimony offered before the Court would also

be offered as and would be the testimony on the

balance or other portion of the case.

The Court: Yes.

Mr. Eberle: If any written evidence is offered

and read, it may be understood that any of the

counsel may read any portion that was not read by

the attorney offering the same.

The Court: That mav be understood, wherever
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testimony of the former hearing is offered in which

the jury is interested, and that would apply where

the Court is concerned, it should be treated the same

as a deposition and the questions and answers placed

in the record in that way. Now you may proceed

with your opening statement, Mr. Anderson.

(Statement by Mr. Anderson.)

(Statement by Mr. Elam.) [5*]

The Court: You may proceed Mr. Anderson.

Mr. Anderson : For the coinvenience of the Court

I am having marked, a photostatic copy of the lease

attached to our complaint, it is admitted but I

thought for the convenience of the Court we better

have one available rather than turn to the plead-

ings, it is marked ''exhibit A" and attached to the

complaint. I don't know whether it will be given

another number now or not.

The Court: Yes, it will be marked Plaintiff *s

number 1.

Mr. Anderson : We offer it at this time.

The Court: It may be admitted.

Mr. Anderson: I now offer in evidence. Plain-

tiffs' exhibit 2 which is a certified copy of certain

papers and pleadings in the case of A. M. Powell

vs. Union Pacific Railroad Company, consisting of

the complaint of Powell, the answer of the Union

Pacific, the verdict of the jury and the Judgment

of the Court and the Union Pacific's motion for

judgment notwithstanding the verdict, the Order

*Page numbering appearing at foot of page of original Reporter'.*;
Transcript of Record.
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of the Court overruling our motion for judgment

notwithstanding the verdict, motion for supersedeas,

order granting supersedeas, notice of appeal, super-

sedeas and cost bond, designation of the record on

appeal, reporter's transcript, notice to appellee of

the appeal and the filing of bond, order extending

time for filing record on appeal, satisfaction of judg-

ment and notice to dismiss appeal. I offer these in

evidence as plaintiffs' exhibit 2.

The Court: Any objection?

Mr. Elam: We object to anything beyond the.

judgment, there is no relevancy for anything beyond

the judgment, in fact there was no appeal, this

matter was all set forth in the pleadings and not

denied.

The Court: The objection is overruled and the

the exhibit may be admitted.
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PLAINTIFF'S EXHIBIT No. 2

In the United States District Court for the District

of Idaho, Southern Division

No. 2776

A. M. POWELL,
Plaintiff,

vs.

UNION PACIFIC RAILROAD COMPANY,

Defendant.

COMPLAINT

Comes Now the plaintiff in the above-entitled

action, and for a cause of action against the above-

named defendant complains and alleges as follows:

I.

This action arises under the Act of April 22, 1908,

Chap. 149, 33 Stat. 65, 66, as amended; U.S.C, Title

45, Sees. 51-60, inclusive, as amended, as hereinafter

more fully appears.

II.

During all the times herein mentioned, defendant

was a corporation organized and existing under the

laws of the State of Utah, and owned and operated

in intervstate commerce a railroad passing through

Boise County, State of Idaho.

III.

During all the times herein mentioned, there was
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located on the property of defendant, near Banks,

Boise County, State of Idaho, a log bunker close

to the tracks of said defendant's railroad for the

purpose of stopping logs rolled down an incline to

the tracks of defendant's railroad so that they could

})e loaded on defendant's railroad cars.

IV.

That defendant negligently permitted said log

bunker to become filled with bark, limbs, dirt, and

other debris, so that it would not properly stop logs

rolled down said incline, all of which defendant

well knew, or by the exercise of reasonable care

could and should have known.

That the method of unloading logs from the

trucks down said incline was hazardous and dan-

gerous to the life and limb of persons near said

log bunker, as defendants knew, or by the exercise

of reasonable care, could and should have known.

V.

That on or about September 15, 1949, plaintiff

was employed by defendant as a car inspector and

repairman, and, as such employee, part of plain-

tiff's duties were in the furtherance of interstate

commerce, or directly or closely and substantially

affected interstate commerce.

VI.

That on or about September 15, 1949, defendant

negligently ordered, directed and instructed plain-
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tiff to inspect defendant's railroad cars located on

defendant's track beside said log bunker, and while

so working, pursuant to defendant's orders, by rea-

son of defendant's negligence in thus putting him

to work near said log bunker, plaintiff w^as struck

and crushed by a piece of log going over or along

said log bunker, and the plaintiff was thereby

knocked off of the said bunker.

VII.

That by reason of defendant's negligence, as

aforesaid, the plaintiff suffered a fractured rib and

hip bone, broken process on his fourth and fifth

lumbar, other serious injuries to his back, and head,

and serious injuries to his bowels, intestines, and

liver, and other internal injuries.

VIII.

Prior to these injuries plaintiff was a strong,

able-bodied man, capable of earning, and actually

earning, approximately $290.00 per month; that by

these injuries he has been made incapable of any

gainful activity, and has suffered great physical and

mental pain.

Wherefore, plaintiff demands judgment against

defendant in the sum of $45,000.00, and costs.

W. H. LANGROISE,

W. E. SULLIVAN,

Attorneys for Plaintiff.
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State of Idaho,

County of Ada—ss.

A. M. Powell, being first duly sworn, deposes and

says:

That he resided at Boise, Idaho; that he is the

plaintiff in the above-entitled action; that he has

read the foregoing complaint, knows the contents

thereof, and that the same are true of his own

knowlege, except as to the matters therein stated

to be alleged on information and belief, and as to

those matters he believes them to be true.

A. M. POWELL.

Subscribed and sworn to before me this 27th day

of September, 1950.

[Seal] GLORIAN LEDVINA,
Notary Public for Idaho.

DEMAND FOR TRIAL BY JURY

Please Take Notice, that plaintiff demands trial

by jury in this action.

W. H. LANGROISE,

W. E. SULLIVAN,

Attorneys for Plaintiff*.

[Endorsed] : Filed Oct. 13, 1950.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ANSWER

Comes now the defendant, Union Pacific Railroad

Company, and for answer to plaintiff's complaint

filed herein denies each and every allegation therein

contained not hereinafter expressly admitted or

denied.

I.

Defendant denies each and every allegation con-

tained in paragraphs I, VI, VII and VIII of said

complaint.

II.

Answering paragraph II of said complaint, de-

fendant admits that during the times mentioned in

the complaint it was a corporation organized and

existing under and by virtue of the laws of the

State of Utah and operated a railroad passing

through Boise County, State of Idaho.

III.

Answering paragraph III, defendant admits that

there was located a log bunker adjacent to the

tracks at Banks, Boise County, Idaho, which was

used for the purpose of loading logs onto railroad

cars.

IV.

Defendant denies each and every allegation con-

tain(;d in paragraph IV of said complaint, and

alleges that whatever negligence, if any there was,
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with reference to said log bunker becoming filled

with bark, limbs, dirt and other debris, resulted

from the acts and conduct of the agents, servants,

and employees of The Hallack & Howard Lumber

Co., and which constituted the sole proximate cause

of any injuries the plaintiff sustained.

V.

Answering paragi^aph Y of said complaint, de-

fendant admits that on or about September 15, 1949,

plaintiff was employed as a car inspector. Defend-

ant denies each and every other allegation therein

contained.

VI.

Further answering said complaint, defendant al-

leges that whatever injuries plaintiff sustained

were directly contributed to and proximately

caused by the carelessness and negligence of the

plaintiff.

Wherefore, defendant having fully answered,

prays to be hence dismissed with its just costs and

disbursements herein incurred.

BRYAN P. LEYERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant, Union Pacific Railroad

Company.
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Residence & P.O. Address, Attorneys for De-

fendant :

BRYAN P. LEVERICH,
10 South Main Street,

Salt Lake City, Utah.

L. H. ANDERSON,
E. H. CASTERLIN,
P.O. Box 530,

Pocatello, Idaho.

I certify that on October 23rd, 1950, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true, and correct copy of the foregoins^ An-

swer, enclosed in a sealed envelope, postage pre-

paid, directed to Messrs. W. H. Langroise and

W. E. Sullivan, Attorneys at Law, McCarty Build-

ing, Boise, Idaho, that being their last known ad-

dress.

L. H. ANDERSON,
Of Counsel for Defendant.

[Endorsed]: Filed October 24, 1950.

A. :M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

tlie U.S. District Court for the District of Idaho.

VERDICT

We, the jury in the above-entitled cause, find

for the plaintiff, and againvst the defendant, and



The Hallack and Howard Lumber Co., etc. 135

Plaintiff's Exhibit No. 2—(Continued)

assess damages against the defendant in the sum
of $15,000.00

GEORGE L. YOST,
Foreman.

[Endorsed] : Filed March 2, 1951.

United States District Court for the District of

Idaho, Southern Division

No. 2776

A. M. POWELL,
Plaintiff,

vs.

UNION PACIFIC RAILROAD COMPANY,

Defendant.

JUDGMENT

This cause came on for trial before the Court and

a jury on February 26, 1951, et seq., both parties

appearing by counsel, and the issues having been

duly tried and the jury having rendered a verdict

for plaintiff in the sum of $15,000.00,

It Is Hereby Ordered, Adjudged and Decreed

that plaintiff recover of defendant the sum of

$15,000.00 with interest at the rate of 6% per

annum, and his costs of action, and that the plain-

tiff have execution therefor.



136 W. 0. Bedal vs.

Plaintiff's Exhibit No. 2—(Continued)

Dated at Boise, Idaho, this 2nd day of March,

1951.

[Seal] ED. M. BRYAN,
Clerk, U. S. District Court.

[Endorsed] : Filed March 2, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION FOR JUDGMENT NOTWITHSTAND-
ING THE VERDICT

Comes now the defendant, it having heretofore

at the close of all of the testimony at the trial

hereof, moved the Court for a directed verdict in

its favor, which Motion was denied, and thereafter

a verdict having been returned by the jury in favor

of the plaintiff and against the defendant, and

moves that the judgment in favor of the plaintiff

on the verdict be set aside and that judgment be

entered herein in favor of the defendant notwith-

standing the verdict, on the following grounds, to

wit:

I.

That the evidence is wholly insufficient to war-

rant a recovery by the plaintiff, and upon the facts

and the law the plaintiff established no right to

relief.
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II.

That the evidence wholly fails to establish any

negligence on the part of the defendant, or any

negligence, either in whole or in part, which was

the proximate cause of plaintiff's injuries; plain-

tiff's evidence fails to establish that the slab of

wood which struck the plaintiff resulted from any

negligence on the part of the defendant; that the

])laintiff did not see the slab in flight until it was

3 or 4 feet from him, and plaintiff's only other wit-

ness did not see the slab and knew nothing about

it until someone hollered ''look out," so that no

reasonable inference can be drawn from the evi-

dence that the slab broke off as a result of any

negligence on the part of the defendant, whereas

defendant's witnesses established by uncontradicted

evidence that said slab broke off a log before said

log reached the landing or the bunker.

III.

That plaintiff's evidence with reference to negli-

gence was wholly conjectural and speculative and

did not amount to even a scintilla, and there is no

evidence that if said log bunker had been free from

all substances the accident would not have occurred.

IV.

The evidence is undisputed that at the time said

slab broke off the log, the unloading of said logs

from the truck was the normal operation, the same

operation that had been followed for many years
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and without mishap; that said slab undoubtedly

broke off as a direct result of said log having been

split while being felled or cut in the forest, but

for which the accident would not have occurred.

V.

The evidence is undisputed that the premises were

reasonably safe for the type of operation being

conducted and for the type and nature of plaintiff's

employment; that the slab breaking off a log and

flying in the manner it did was unforeseeable by

any reasonably prudent person, for the plaintiff

himself, knowing all of the facts and circumstances

incident to the unloading of logs, stationed himself

at what he thought was a safe distance. If he could

not foresee such an unusual occurrence then the

defendant should not be held to have been able to

foresee it. The injuries to the plaintiff resulted

from a mere accident. There is no evidence that

plaintiff's injuries were the natural and probable

consequences of any negligence or wrongful act on

the part of the defendant, or that it ought to have

been foreseen in the light of the attending cir-

cumstances, or that any negligence of the defend-

ant was a link in an unbroken chain of reasonably

foreseeable events.

VI.

The undisputed evidence shows that the accident

was caused solely by the acts and conduct of Bedal

and Smith or The Howard and Hallack Lumb(>r
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Company, or both of them combined, who were per-

forming the operations of unloading and loading

the logs and whose duty it was to keep the bunker

and immediate premises free of any and all bark or

debris.

VII.

The evidence establishes that plaintiff was guilty

of negligence which solely resulted in his injuries;

the evidence is undisputed that the plaintiff was sit-

ting on the bunker log facing West and was not

watching the logs as they were being unloaded ; that

plaintiff had established himself approximately 60

feet north of where said logs were being unloaded

to the tracks, knowing that at times bark or other

substance flew off the logs as they were being un-

loaded, and had he exercised reasonable care and

watched the unloading of said logs he could and

would have seen the piece of slab break off the log

and could have gotten out of harm's way, as did

the other persons situated as he was; or if there

was foreseeable danger he should have moved

farther than 60 feet away.

VIII.

The court erred in refusing to give to the jury

defendant's Requested Instruction No. 1, for the

reasons herein set forth and for the reasons set

forth in the defendant's Motion for a Directed

Verdict.

This Motion will be based upon the records and
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files herein and the evidence and proof adduced at

the trial of said cause, and the minutes of said

court.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for the Defendant.

I certify that on March 8th, 1951, I deposited in

the United States Post Office at Pocatello, Idaho, a

full, true, and correct copy of the foregoing Motion

for Judgment Notwithstanding the Verdict, en-

closed in a sealed envelope, postage prepaid, di-

rected to

—

Messrs. W. H. Langroise, and

W. E. Sullivan,

Attorneys at Law,

McCarty Building,

Boise, Idaho.

that being their last known address.

L. H. ANDERSON,
Of Counsel for Defendant.

[Endorsed] : Filed March 9, 1951.

I
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER

Defendant's motion for Judgment Notwithstand-

ing the Verdict having heretofore been presented

to the Court on oral argument of counsel for the

respective parties and the matter having been taken

under advisement by the Court and the Court hav-

ing carefully reviewed the evidence submitted at

the trial in order to determine whether the evidence

of negligence was sufficient to justify the Court in

submitting the case to the jury, finds: according to

the testimony the plaintiff was struck by a slab

from a log being unloaded from a truck on a road

some twenty feet above the location of the bunkers

where the logs were loaded on the train. A "Cat"

and Boom was used, a line placed underneath the

logs and they were pushed off the truck and Avould

fall down a steep incline unrestrained a distance of

about twenty feet. Where they were pushed from the

truck the incline was so steep that they fell through

the air a distance of about twelve feet before they

hit the ground and then rolled on the balance of the

distance to the Bunker. The Slab that caused the

injury to the plaintiff broke off one of those logs

and was thrown through the air and, no doubt, was

caused to break from the log because of the force

of the drop.

Whether the operation in driving the trucks to
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the top of this steep embankment, pushing the logs

from the truck and allowing them to descend this

steep incline to the track was negligence was a

question for the jury.

If there is a reasonable basis in the record for

concluding that there was negligence of the em-

ployer which caused the injury it would be an in-

vasion of the jury's function by this Court to draw

a contrary inference or to conclude that a different

conclusion would be more reasonable. (Ellis v.

Union Pacific Railroad Company, 329 U. S. 649.)

The motion will be denied, and it is so Ordered.

Dated September 18, 1951.

CHASE A. CLARK,
United States District Judge.

[Endorsed] : Filed September 18, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION FOR SUPERSEDEAS

Defendant moves the Court to stay the enforce-

ment of the Judgment in this action pending the

disposition of defendant's appeal to the United

States Court of Appeals for the Ninth Circuit, and

for that purpose to fix the amount of Bond re-
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quired to be filed by the defendant for such stay

and costs.

Dated, October 9th, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant.

[Endorsed] : Filed October 16, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER GRANTING SUPERSEDEAS

This matter came on to be heard on Motion of

the defendant for a stay pending defendant's ap-

peal to the United States Court of Appeals for the

Ninth Circuit, and it appearing to the Court that

the defendant is entitled to such stay;

It Is Ordered that the execution of any proceed-

ings to enforce the Judgment entered herein on the

2nd day of March, 1951, be, and the same is hereby,

stayed pending the determination of defendant's

appeal from such Judgment, upon filing by defend-

ant of a surety bond in the sum of Seventeen

Thousand Dollars ($17,000.00), for such stay and

costs on appeal.
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Dated, October 10th, 1951.

CHASE A. CLARK,
District Judge.

[Endorsed] : Filed October 16, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

NOTICE OF APPEAL

Notice Is Hereby Given that the Union Pacific

Railroad Company, defendant above named, hereby

appeals to the United States Court of Appeals for

the Ninth Circuit from the final Judgment entered

in this action on March 2nd, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

[Endorsed] : Filed October 16, 1951.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

SUPERSEDEAS AND COST BOND

Know All Men By These Presents, That we,

Union Pacific Railroad Company, as principal, and

Continental Casualty Company, as surety, are held

and firmly bound unto A. M. Powell in the full and

just sum of Seventeen Thousand and no/lOOths

Dollars, ($17,000.00), to be paid to the said A. M.

Powell, his successors, administrators, executors

and assigns, to which payment well and truly to be

made, we bind ourselves and our successors, heirs,

administrators, executors, jointly and severally, by

these presents.

Sealed With Our Seals and dated this 15th day

of October, 1951.

Whereas, on March 2nd, 1951, in an action pend-

ing in the United States District Court for the Dis-

trict of Idaho, Southern Division, entitled A. M.

Powell, plaintiff, against Union Pacific Railroad

Company, defendant, a judgment was rendered

against the said defendant and the said defendant

has, or is about to file a notice of appeal from said

judgment to the United States Court of Appeals

for the Ninth Circuit.

Now, Therefore, the condition of this obligation

is such that if the said Union Pacific Railroad Com-
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pany shall prosecute its appeal to effect and shall

satisfy the judgment in full, together with costs,

interest, and damages for delay, if for any reason

the appeal is dismissed or if the judgment is

affirmed, or shall satisfy in full such modification

of the judgment and such costs, interest and dam-

ages as the said Court of Appeals may adjudge and

award, then this obligation to be void; otherwise

to be and remain in full force and effect.

UNION PACIFIC RAILROAD
COMPANY,

Principal,

By L. H. ANDERSON,
One of Its Attorneys of

Record.

[Seal] CONTINENTAL CASUALTY
COMPANY,

Surety,

By KEITH G. MOLLERUP,
Its Attorney-in-Fact and

Resident Agent.

[Endorsed] : Filed October 16, 1951.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

DESIGNATION OF RECORD ON APPEAL

To the Clerk of the Above-Entitled Court:

The Union Pacific Railroad Company, defend-

ant, having heretofore filed herein its Notice of

Appeal to the United States Court of Api)eals for

the Ninth Circuit, designates for inclusion in the

record on appeal the entire and complete record,

proceedings and evidence, and requests that you

prepare, certify and transmit the same

—

That is, all of the original papers in the file

dealing with this action or proceeding and the Re-

porter's Transcript of the evidence and proceed-

ings had during the trial, and the exhibits offered,

all in manner required by law and the rules of

Court.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing Desig-

nation of Record on Appeal, enclosed in a sealed

envelope, postage prepaid, directed to Mr. W. fl.
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Langroise, Attorney at Law, McCarty Building,

Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

REPORTER'S PRAECIPE

To G. C. Vaughn, Official Reporter:

Will You Please prepare, certify and lodge with

the Clerk of the above-entitled Court a transcript

of all of the evidence and proceedings at the trial,

and at all hearings stenographically reported in this

action, within the time, or any extensions of time

allowed by Rule 73 (g) of the Rules of Civil Pro-

cedure, and the number and manner required by

law and Rules of Court.

We agree to pay the charges therefor.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,
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a full, true and correct copy of the foregoing Re-

porter's Praceipe, enclosed in a sealed envelope,

postage prepaid, directed to G. C. Vaughan, Court

Reporter, Box 1805, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

NOTICE TO APPELLEE

To A. M. Powell:

The defendant Union Pacific Railroad Company

hereby gives notice of its appeal filed herein on

October 16th, 1951, to the United States Court of

Appeals for the Ninth Circuit, from the final judg-

ment entered herein on March 2nd, 1951, and of its

supersedeas bond in the sum of $17,000.00, filed

with said appeal.

BRYAN P. LEVERICH,

L. H. ANDERSON,
Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing
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Notice to Appellee, enclosed in a sealed envelope,

postage prepaid, directed to Mr. W. H. Langroise,

Attorney at Law, McCarty Building, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER EXTENDING TIME TO FILE
RECORD ON APPEAL

It Is Hereby Ordered that the time for filing the

record on appeal in the above-entitled cause be, and

the same is hereby, extended to and including the

1st day of January, 1952.

Dated, November 19tli, 1951.

CHASE A. CLARK,
District Judge.

[Endorsed] : Filed November 19, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

SATISFACTION OF JUDGMENT

For and in Consideration of the Sum of Fourteen
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Thousand Five Hundred & No/100 Dollars ($14,-

500.00), lawful money of the United States, paid by

the Union Pacific Railroad Company, a corporation,

defendant in the above-entitled action, full satisfac-

tion is hereby acknowledged of a certain Judgment

rendered and entered in the above-entitled Court

on the 2nd day of March, 1951, in favor of the

plaintiff and against the defendant in the sum of

$15,000.00, with costs in the sum of $92.26, and the

Clerk of said Court is hereby authorized and di-

rected to enter satisfaction of record of said Judg-

ment in said action.

Dated, December 15, 1951.

ALBERT M. POWELL.

State of Arizona,

County of Yuma—ss.

On December 15, 1951, before me, the under-

signed, a Notary Public in and for said County and

State, personally appeared before me A. M. Powell,

known to me to be the person who signed the fore-

going instrument, and acknowledged to me that he

executed the same.

In Witness Whereof, I have hereunto set my
hand and af&xed my official seal the day and year

in this certificate first above written.

[Seal] C. R. CAVANAH,
Notary Public for Arizona,

Residing at Somerton.
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Plaintife's Exhibit No. 2—(Continued)

Com. Exp. 7-29-1952.

[Endorsed] : Filed December 26, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION TO DISMISS APPEAL

The defendant, Union Pacific Railroad Com-

pany, hereby moves the Court under Rule 73 (a) of

the Federal Rules of Civil Procedure to dismiss

defendant's said appeal, the record not having been

docketed in the United States Court of Appeals

for the Ninth Circuit.

Dated, December 24, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant.

Order

Upon reading and filing the foregoing Motion,

and good cause appearing therefor, it is

Ordered that defendant's appeal herein be and

the same is hereby dismissed.

Dated, December 26th, 1951.

CHASE CLARK,
District Judge.
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Plaintiff's Exhibit No. 2—(Continued)

I certify that on December 24, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing Motion

to Dismiss, enclosed in a sealed envelope, postage

prepaid, directed to Mr. W. H. Langroise, Attorney

at Law, McCarty Building, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed]: Filed December 26, 1951.

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby

certify that the foregoing copy of Complaint, An-

swer, Verdict, Judgment, Motion for Judgment

Notwithstanding the Verdict, Order Denying Mo-

tion, Motion for Supersedeas, Order Granting

Supersedeas, Notice of Appeal, Supersedeas and

Cost Bond, Designation of Record on Appeal, Re-

porter's Praecipe, Notice to Appellee, Order Ex-

tending Time to File Record on Appeal, Satisfac-

tion of Judgment and Motion to Dismiss Appeal in

the case of A. M. Powell, Plaintiff v. Union Pacific

Railroad Company, Defendant, No. 2776-S, Civil,

has been by me compared with the original, and

that it is a correct transcript therefrom and of the

Avhole of such original, as the same appears of rec-

ord and on file at my office and in my custody.
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Plaintiff's Exhibit No. 2— (Continued)

In Testimony Whereof, I have set my hand and

affixed the seal of said Court in said District this

16th day of September, 1953.

[Seal] ED. M. BRYAN,
Clerk.

Admitted in evidence. Plaintiff's Exhibit No. 2.

Mr. Anderson : If the Court please, I would like

to withdraw from the files in this case Plaintiffs'

request for admission dated September 1, 1953, and

have it marked as an exhibit.

I offer in evidence Plaintiffs' exhibit 3 which is

request for admission, and I would like the record

to show that no answers were filed in this Court

by Hallack and How^ard Lumber Company to these

requests for admission and under rule 36 each of

the following statements are true. I would be glad

to read this now but I assume that won't be neces-

sary in view of the stipulation.

The Court: Any objection?

Mr. Eberle : None.

Mr. Elam: No objection.

The Court: It may be admitted.
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United States District Court for the District

of Idaho, Southern Division

PLAINTIFFS' EXHIBIT No. 3

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

REQUEST FOR ADMISSION

To the Defendant—The Hallack and Howard Lum-
ber Company, and to Third-Party Defendant

—

W. O. Bedal

:

The plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, request

the defendant, The Hallack and Howard Lumber
Company, and the Third-Party Defendant, W. O.

Bedal, within ten days after service of this request,

to make the following admissions for the purpose of

this action only, and subject to all pertinent objec-

tions to admissibility which may be interposed at the

trial

:

1. That each of the following statements is true

:

(a) That the injuries to the said A. M. Powell

at Banks, Idaho, on the 15th day of September, 1949,
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were caused by a piece of timber which broke o:ff

one of the logs being unloaded on or onto the leases

premises (Exhibit "A" attached to the complaint).

(b) That the said W. 0. Bedal, his agents, ser-

vants or employees were using the premises covered

by Exhibit "A" attached to the complaint at the

time and place said A. M. Powell was injured in un-

loading said logs from trucks and the loading of

said logs onto plaintiffs' cars for shipment by the

defendant The Hallack and Howard Lumber Com-

pany and for the use and benefit of The Hallack and

Howard Lumber Company under an arrangement

whereby the said Bedal performed said unloading

and loading of said cars at Banks, Idaho, for and

on behalf of the said lumber company in place of

said lumber company performing said work itself.

(c) That the defendant. The Hallack and

Howard Lumber Company, was the owner of said

logs being unloaded and loaded at the time and

place the said A. M. Powell was injured.

(d) That the defendant, The Hallack and How-
ard Lumber Company, paid the said W. O. Bedal

for the hauling, unloading, and loading of said logs

on the premises leased by the plaintiffs to the de-

fendant The Hallack and Howard Lumber Com-

pany at the time and place that said A. M. Powell

was injured.

Dated, this 1st day of September, 1953.

/s/ BRYAN P. LEVERICH,
/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for the Plaintiffs.
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I certify that on September 1st, 1953, I served

a full, true and correct copy of the foregoing Re-

quest for Admission on each the defendant and

third-party defendant, by depositing the same en-

closed in each of two sealed envelopes, postage pre-

paid, in the United States Postoffice at Pocatello,

Idaho, addressed to their attorneys of record, as

follows

:

Mr. Oscar W. Worthwine,

Mr. J. L. Eberle,

401 Idaho Building,

Boise, Idaho.

Messrs. Elam and Burke,

Mr. Fred M. Taylor,

P. O. Box 2147,

Boise, Idaho.

that being their last known address.

/s/ E. H. CASTERLIN,
Of Counsel for Plaintiffs.

[Endorsed] : Filed September 2, 1953.

Admitted in evidence: September 21, 1953.

Mr. Anderson: Now, Mr. Clerk, will you please

also withdraw from the original file, the answer to

these [7] requests filed by W. O. Bedal. So far as

our case is concerned I don't know that they are

too important but they are a part of the request

for admission.
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I will now offer in evidence Plaintiffs' exhibit 4,

Answer of W. 0. Bedal to the request for admission.

The Court: Any objection?

Mr. Elam: No objection.

The Court: It mav be admitted.

PLAINTIFFS' EXHIBIT No. 4

United States District Court, District of

Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

ANSWER OF W. O. BEDAL TO
REQUEST FOR ADMISSION

In answer to the Request for Admission served

herein by the plaintiffs above named, this Third-

Party Defendant makes the following answers,

to wit

:
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(a) Admits the statement set forth.

(b) Admits that W. O. Bedal, his agents, ser-

vants and employees were unloading logs onto or

toward the premises covered by Exhibit "A" at-

tached to the complaint, and near the place where

A. M. Powell was injured; admits that the unload-

ing of said logs was for the use and benefit of

Hallack and Howard Lumber Company—all pur-

suant to the contract which is attached to Third-

Party complaint; denies that at said particular

time said W. O. Bedal, his agents, servants or em-

ployees, were loading logs onto plaintiffs' cars for

shipment by defendant, Hallack and Howard Lum-
ber Company.

(c) Admits the allegations of paragraph (c) so

far as the logs which were being unloaded; that no

logs were being loaded at that particular time or

place.

(d) Admits that the defendant, Hallack and

Howard Liunber Company, paid W. O. Bedal for

the hauling and unloading of said logs onto the said

leased premises.

Dated this 9th day of September, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.
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State of Idaho,

County of Ada—ss.

W. O. Bedal being first duly sworn, deposes and

says that he has read the foregoing Answer, knows

the contents thereof, and believes the same to be

true.

/s/ W. O. BEDAL.

Subscribed and sworn to before me this 9th day

of September, 1953.

[Seal] /s/ FRED M. TAYLOR,
Notary Public for Idaho.

I hereby certify that on September 10, 1953, I

served a copy of the within and foregoing Answer

of W. O. Bedal to Request for Admission upon L.

H. Anderson, one of the Attorneys of record for the

plaintiffs herein, by depositing a copy thereof in the

United States mail, postage prepaid, addressed to:

L. H. Anderson, Esq.,

P. O. Box 530,

Pocatello, Idaho,

that being his last known address.

/s/ LAUREL E. ELAM»

Service and receipt of a copy of the foregoing

Answer of W. O. Bedal to Request for Admission

admitted this 10th day of September, 1953.

/s/ OSCAR W. WORTHWINE,
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/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

[Endorsed] : Filed September 10, 1953.

Admitted in evidence September 21, 1953.

EARL W. BRUETT
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is Earl W. Bruett^

A. Yes, sir.

Q. Where do you reside? A. Nampa.

Q. What is your occupation?

A. Assistant Engineer for the Union Pacific

Railroad.

Q. Briefiy, what are your duties ?

A. Checking of leases and drawing maps, staking

leases.

Q. Surveying? A. Yes.

Q. Making blue prints?

A. Yes, blue prints.

Q. Is Banks, Idaho, on your territory and within

your jurisdiction? [8] A. Yes, sir.

Q. I show you what has been marked as Plain-

tiffs' exhibit number 5, brieflv what is that?
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(Testimony of Earl Bruett.)

A. That is a blue print showing railroad track

right-of-way and lease to Hallack & Howard Lum-

ber Company at Banks, Idaho.

Q. Is that the same or substantially the same

map as attached to the lease, exhibit number 1 ^.

A. Yes, sir.

Q. Is that true and correct as to the physical

conditions at Banks ? A. Yes.

Q. And was it on September 15, 1949 ?

A. To the best of my knowledge, yes.

Mr. Anderson: We offer in evidence Plaintiffs'

exhibit number 5.

The Court: If there is no objection it may be

admitted.

Q. Mr. Bruett, how is the property of the Rail-

road Company shown on that print!

A. It is shown with red pencil.

Q. And how is the lease from the Railroad Com-

pany to the Hallack & Howard Lumber Company
shown on the map?

A. It is outlined in yellow.

Q. Does the map show the railroad track through

Banks? A. Yes, sir. [9]

Q. How many tracks are there?

A. The main line and the loading track.

Q. Which direction do they run?

A. Generally north and south.

Q. The east track is which?

A. The main line.

Q. And the west track?

A. The loading track.



The Hallack and Howard Lumber Co., etc. 163

(Testimony of Earl Bruett.)

Q. That loading track is that where they put

the cars and load the logs after they are unloaded

from the trucks? A. Yes.

Q. Have you placed on this print some roads

that are partly on and partly off the leased premises

at Banks? A. Yes, sir.

Q. Are they put on to scale ? A. Yes.

Q. Incidentally, what is the scale of that print?

A. It is on the scale of one inch to one hundred

feet.

Q. The roads that you have shown on the map,

how are they indicated?

A. They are shown with a dashed white line.

Q. A paralleled dash white line? A. Yes.

Q. Do you know what that road is used for, or

those roads that you have there?

A. Primarily for logging and for access to the

depot. [10]

Q. At one place on the map to the west of the

railroad right-of-way line and the leased premises

you have some curleycues or whatever you might call

them, is that right?

A. Yes, you might call it that.

Q. What does that indicate?

A. That is a clump of trees and brush, growth

there.

Q. Will you take a red pencil and mark on that

or right opposite that, the word 'Hrees"?

A. Yes.

Q. Where this road or roads are located on this

map, w^hat is the general nature of the topography
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(Testimony of Earl Bruett.)

there with reference to the railroad tracks, are they

higher or lower ?

A. The railroad is considerably lower—the road-

way is considerably higher than the railroad tracks.

Q. Do you have any figures to show what the

elevation is opposite the leased premises to the west

as compared with the railroad tracks'?

A. Yes.

Q. Will you give us some of those please, start-

ing from either the south or the north end.

Q. Start about 75 feet from the south end into

the lease, the elevation of the road is 8.3 feet higher

than the railroad track, and a hundred feet more

north the roadway is 16 feet higher than the rail-

road track, one hundred feet further north the

roadway is 18.7 feet higher than the railroad track

—

one hundred feet further north [11] the roadway

is 19.6 feet higher than the railroad track and at

another 100 feet to the north the road is 23.2 feet

higher than the railroad track.

Q. That last elevation that you gave is that in

the vicinity of the trees or thereabouts ?

A. That would be beyond the trees, further

north.

Q. North of the trees?

A. Yes, at about the vicinity of the trees it is

18.7 feet from the roadway to the top of the rail.

Mr. Anderson: I believe that's all.

Mr. Eberle: No cross-examination.
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(Testimony of Earl Briiett.)

Cross-Examination

By Mr. Elam

:

Q. That varies along there about where the trees

are from about 18.7 feet to a little over 20 feet

in height? A. To the north, yes.

Q. Do you know where there is a white marker

down here along the railroad track on the opposite

side of the railroad track, one of the railroad mark-

ers, do you have that on there*?

Mr. Anderson: What kind of a marker, Mr.

Elam?

Mr. Elam: I don't know whether it is a mile

marker or a station marker or what.

A. There is a culvert marker, that is probably

what you are referring to.

Q. Where is that with reference to these trees

that you are talking about, is that straight [12]

across 1

A. It would be about 75 or 80 feet to the north,

if that is what you are talking about.

Q. North of where you had marked for the trees ?

A. Yes.

Q. As a matter of fact there are two batches of

shrubs or trees out there, don't you have more than

one mark? A. Not on this print.

Q. You prepared the print? A. Yes.

Q. And you prepared the markings on there?

A. Yes.

Q. Did you see more than one batch of trees or

shrubs there on that one side? A. Yes.
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(Testimony of Earl Bruett.)

Q. How many were there?

A. Two clumps as I recall.

Q. Two different places'? A. Yes.

Mr. Anderson: We have a big map that will

show all that, if you want it, Mr. Elam, the reason

we used this is because it is attached to the lease.

Mr. Elam: I don't object to this, I am just ask-

ing questions about the location of these things.

Q. Now, with reference to the drop there—that

is what you mean by the elevation—where the road

is down to the track?

A. Yes, to the top of the rail. [13]

Q. To the level next to the railroad?

A. Yes.

Q. And next to the railroad track there is more

or less of a level space, is there not?

A. Yes.

Q. Along the railroad track ? A. Yes.

Q. Can you give me approximately what the

width of that space is? A. It varies.

Q. And would be approximately what?

A. Between 15 and 20 feet.

Q. And then you come to a very substantial slope

do you not ? A. Yes.

Q. A very steep slope? A. Yes.

Q. And the road is right on the very edge of

that slope ? A. Yes.

Q. And the logs coming off the trucks, as they

fall down, they hit the slope itself there just as it

comes over the edge, is that right?
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(Testimony of Earl Bruett.)

A. I have never seen them unload logs there so

I couldn't tell you that.

Q. Now, do you know how far it is in a horizontal

line from the edge of the road to the place where

you come down about level?

A. At what place—at about where this clump of

trees are. [13-A]

Q. That varies a little bit does it ? A. Yes.

Q. Give approximately what it is there then.

A. It is right at 47 feet.

Q. That is the distance down the slope?

A. Yes.

Q. During which you had the drop that you men-

tioned? A. Yes.

Q. So far as the railroad track is concerned

there on your plat you draw the railroad with one

line, what is that line?

A. That is the center line of the track.

Q. What is the distance between the center line

and the edge of the property, the east side of the

property which w^as leased to Hallack and Howard ?

A. From the center of the side track to the edge

of the lease is 8.5 feet.

Q. That varies a little bit from the north to the

south end but along in where you have designated it

is 8.5 is that right ? A. Yes.

Q. That is from the center of the track to the

leased property ? A. To the edge of the lease.

Q. How wide is the track?

Q. Four feet eight and a quarter inches between

rails.
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Q. So your leased property would be about a

little over six feet from the west line of the rail*?

A. Yes. [14]

Q. Have you been up there lately?

A. About a week ago.

Q. Since the Boise-Payette took over that road

landing the top of the road has been widened out?

A. It looked like it to me—I didn't check any

measurements but it looked wider than it had been.

Q. There had been some bulldozing on the bank

side—the west side? A. Yes.

Q. There had been rocks and debris pushed over

the bank and down the hill ? A. Yes, sir.

Mr. Anderson: Is that since the Powell accident?

Mr. Elam: Yes.

Mr. Anderson: I move to strike that and object

to it as being immaterial.

The Court: Yes, any alterations or corrections

made since the accident would not be material.

Mr. Elam: That's all.

Mr. Anderson: Nothing further.

GEORGE HIBBARD
called as a witness for the plaintiff, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is George Hibbard? [15]

A. Yes, sir.

Q. Where do you reside Mr. Hibbard?
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(Testimony of George Hibbard.)

A. Banks.

Q. Have you resided there for some time?

A. Yes.

Q. Where were you working—strike that—were

you working at Banks on September 15, 1949, when

Mr. Powell was injured? A. Yes.

Q. Were you acquainted with Mr. Powell?

A. Yes.

Q. Who were you working for at that time?

A. Mr. Bedal?

Q. W. O. Bedal? A. Yes.

Q. What were you doing?

A. Unloading trucks.

Q. How were you unloading them?

A. With a cat—bulldozer and boom.

Q. Did you operate that yourself?

A. Yes.

Q. At the time in question did you unload the

logs ? A. Yes.

Q. At the time Powell was injured?

A. Yes.

Q. Where were you—to the west of the truck?

A. East, on the side. [16]

Q. How did you unload the logs off the truck?

A. With a cable.

Mr. Eberle: We object to that as being entirely

immaterial.

Mr. Anderson: It is preliminary but I will not

pursue it further.

Q. You operated the cat that unloaded the logs ?

A. Yes.
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(Testimony of George Hibbard.)

Q. Are you generally familiar with the map,

with what the map shows ? In other words, can you

make a mark on that map as to where the truck

was standing when you unloaded the logs from it?

A. Yes.

Q. Will you take a red pencil and make an x

where the truck was standing?

The Court: I take it this is the truck that the

slab came from.

Mr. Anderson: Yes, that is right.

Q. Now, you have marked an x with a red pen-

cil about opposite a clump of trees that was there?

A. Right close.

Q. And where you marked with an x is where

the truck was standing when you unloaded the logs

immediately following which Mr. Powell was in-

jured? A. Yes. [17]

Mr. Anderson: If your Honor thinks that I

should not go into these things, of course, I will not

do it but I would like to ask a few questions.

The Court: Go ahead Mr. Anderson.

Q. When these logs were unloaded off the truck

and the ones in question, that is, when Mr. Powell

was injured, would they be pushed to the west or

the oast toward the track?

A. Yes, toward the track.

Q. What was done with these logs after they

were unloaded?

A. They would be loaded on the cars.

Q. Do you know whose logs they were—who

owned the logs? A. Hallack & Howard.
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(Testimony of George Hibbard.)

Q. Who was hauling the logs, unloading them

and loading them for Hallack & Howard?

A. Bedal.

Q. Did the Railroad Company have anything

to do with that operation?

Mr. Elam: We object to that as incompetent,

irrelevant and immaterial. A. No.

The Court: He has answered it and the answer

may stand.

The Court: We will recess until 2 o'clock this

afternoon.

September 21, 1953, 2:00 P.M.

Mr. Anderson : I have no further questions, [18]

Mr. Eberle: We have no cross.

Cross-Examination

By Mr. Elam.

Q. Mr. Hi])bard, I think one thing that should

be cleared up in regard to unloading the logs, I

believe you said that you used a cat in unloading

them ? A. Yes.

Q. How did you use the cat?

A. To pull off with the line and boom.

Q. That was for the purpose of pulling the

chains or the lines so the logs would be loosened?

A. Just to dump the logs over.

Q. Which side of the load of logs would you

be on? A. I would be on the west.

Q. That is on the opposite side of the load of

logs from where the railroad cars were down below?
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A. Yes.

Q. You were doing that in the same manner that

you had always done it before?

Mr. Anderson: I object to that as immaterial.

A. Yes.

The Court: The objection is sustained and the

answer may be stricken.

Q. And you fix the place at about where you

marked it there on the map ? A. Yes. [19]

Mr. Elam: I think that is all from this witness

at this time, we may want to call him later.

I would like to recall Mr. Bruett for a question

or two.

EARL W. BRUETT
recalled for further cross-examination, having here-

tofore been duly sworn, testifies as follows:

Cross-Examination

By Mr. Elam:

Mr. Elam: I will ask that Mr. Bruett be handed

the map exhibit 5 which is admitted.

Q. I will ask you if you will mark on the blue-

print as the place designated as the trees and iden-

tified by both you and Mr. Hibbard, the height of

the road over and above the railroad track, what is

that? A. That elevation is 18.7.

Q. Will you mark that on that print in red

pencil. A. Yes, sir.

Q. That is the height of the edge of the road

above the level of the railroad track?

A. Yes.

Mr. Elam. That is all.
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Mr. Anderson : I would like to have this marked

as an exhibit, this is exhibit 6.

At this time, if the Court please, I offer exhibit 6

which is a statement of expenses and attorneys fees

incurred by the Union Pacific Railroad Company
in the [20] Pow^ell case, and in connection with this

exhibit we have entered into this stipulation. "If

the plaintiffs or either of them are entitled to re-

cover in this action it is hereby stipulated by and

between the parties hereto through their respective

counsel that the items listed on the attached exhibit

w^ere expended by the plaintiff or one of them in the

case of A. M. Powell vs. Union Pacific Railroad

Company, and the same may be received as evidence

in this case subject only to any objection that may
be made and the ruling thereon by the Court as to

relevancy or materiality as to any or all items.

It is further stipulated that as to two of said

items, that is the claim agent's time in the amount

of $301.97 and the attorney's fee in the amount of

$1,000.00, said items were incurred by regular em-

ployees of the plaintiff and said amounts were de-

termined by auditing the hours and days worked

by said employees and the charge therefore made

according to their regular monthly or annual salary.

I offer exhibit 6 in evidence.

The Court: Without objection it may be ;v]-

mitted.
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PLAINTIFF'S EXHIBIT No. 6

Statement of Expenses and Attorney 's Fee Incurred

by the Union Pacific Railroad Company Cover-

ing the Investigation, Defense, Appeal, and

Final Disposition of the Case of A. M. Powell

vs. Union Pacific Railroad Company, Case No.

2776, in the United States District Court for

the District of Idaho, Southern Division:

Claim Agent's Time $ 301.97

Claim Agent's Expense 51.12

Witnesses at the trial—Time and Expense 216.09

Marshal's Fee—Serving subpoenaes .... 20.10

Transcript required by Court on Motion for

Judgment Nov 182.70

Appeal Fee 5.00

Premium on Bond on Appeal 300.00

Attorney's Fee 1,000.00

Paid in Satisfaction of Judgment 14,500.00

Admitted in evidence Sei:)tember 21, 1953.

Mr. Anderson: I have had the transcript in the

case of A. M. Powell vs. Union Pacific Railroad

Company marked as Plaintiff's Exhibit 7 which is a

transcript of the evidence and other proceedings of

the Court in that case, motion for directed verdict

and instructions. I would like to read at this time
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portions of the testimony. [21] I offer this in evi-

dence at this time.

The Court: It may be admitted.

Mr. Elam: I think the ones that were not stipu-

lated to were Powell and Anne Powell.

Mr. Anderson: I don't propose to read Anne
Powell's.

Mr. Elam: And Russell Eldridge and Addelore

Revett, Dr. Simonton, Boyd Tovey. The only ones

that we stipulated that could be read into the rec-

ord was the testimony of Harry Hansen, Ritter,

Parrish, and Sage.

The Court: This will be admitted as against the

Hallack & Howard Lumber Company.

Mr. Anderson: I would like to read from the

testimony of Albert M. Powell, commencing on page

one of the transcript.

The Court: I might say if there is any portion

of this which would save a duplication in again

reading it to the jury that you have no objection to,

it might save you a little time and save the Court

time and the jury's time if you would specify the

ones that you don't have objection to. That might

save the reading of it twice, because I am now
principally concerned with the case of the Union

Pacific against the Hallack & Howard Lumber

Company, but I am letting this testimony go in as

to all of the parties so as to save duplication.

Mr. Elam : The stipulation was made between all

of the attorneys as to those particular witnesses.

The Court: What are the names of those par-

ticular witnesses. [22]
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Mr. Worthwine : It was stipulated as to the testi-

mony of Harry F. Hansen, Charles Ritter, Albert

Parrish and Howard Sage.

The Court: That testimony may be admitted as

against all of the parties to the suit, and any balance

of the transcript that you desire to use may be used

only as to the Hallack & Howard Lumber Company.

Mr. Elam : We will also stipulate that the in-

structions which are a part of the original tran-

script may be admitted.

The Court: I am very sure that the instructions

in this case are going to be different than the in-

structions in that case. They may be admitted

how^ever, if there is no objection. You may proceed,

Mr. Anderson.

(Mr. Anderson reading.)

ALBERT M. POWELL
being called as a witness by the plaintiff, after being

duly sworn, testifies as follows:

Direct Examination

By Mr. Langroise:

Q. You are the plaintiff in this action?

A. Yes, sir.

Q. Who were you employed by on the 15th of

September, 1949?

A. The Union Pacific Railroad Company.

The Court : Mr. Anderson, I don 't want to inter-

rupt you, but I have an idea that all counsel [23]

are going to be faced with this situation that you
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are faced with now, if some of counsel would act as

a witness for you and take the place of Mr. Powell,

it would be easier for the jury to follow.

Mr. Anderson : That is right and it is the proper

procedure except for the fact that I am jumping

from portion to portion and it might be difficult

for them to follow me. I will try to make it plain

which is the question and the answer.

Q. Who were you employed by on September 15,

1949? A. Union Pacific Railroad Company.

Q. And where were you located?

A. Banks, Idaho.

Q. What was your position?

A. I was car inspector.

Q. And what were your duties as car inspector?

A. To make repairs to damage to log cars.

Q. Had you been employed by the Union Pacific

Railroad Company prior to September 15th ?

A. Yes, sir.

Q. When did you start to work for the Union

Pacific Railroad Company?

A. It was either 1934 or 1935.

(Now I will go to about the middle of page

3.)

Q. At Banks, Idaho, during 1949 were any logs

being loaded there? A. Yes, sir. [24]

Q. When did you go to work at Banks?

A. June first.

Q. Of what year? A. 1949.

Q. When you went up there were any logs being
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loaded there? A. Yes, sir.

Q. Will you just describe to the Court and Jury

how the logs were loaded?

A. There was a track running north and south,

the same way as the main line, a side track that was

practically straight with a little curve, and about

three feet or a few feet west of this was a row of

bunker logs, two feet or three feet logs, laid in a

row, those bunker logs were to keep the logs from

rolling across the track or against the cars. The

trucks would come in west of that on a little private

road, and there they would, with a caterpillar and

hoist unload the trucks, each truck load may have

from three to six thousand feet in a load and the}'

would knock the chains off the binders and the

caterpillar would wind this drum, when they would

hitch to the bottom, would wind the drum and lift

the load olf the trucks and then that load of logs

would roll down and hit the bumper logs and they

would stop if the bunker logs stopped them. They

had a loading machine on a flat car that propelled

itself, it would load one-half a flat car and back it-

self up by cable and he could reach out and get the

logs with two men [24-A] swinging them, he could

load them on the car and take two binders on the

loads of logs and that would form the tension that

held the logs. My duty was to inspect this load as

to being safe foi* the company to haul to Cascade.

I don't know the distance exactly to Cascade. I was

around there to either accept it or to reject it after

it was loaded. After he had loaded one half of the
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car and put the binders on, then he would back up

one half a car length and load the rest. That was a

day's work just to do that over and over, dumping

the loaded trucks and picking them up and loading

them on the cars.

(I am skipping a couple of lines.)

Q. How high above the bunker logs was the

2:)lace that they unloaded from the trucks?

A. From where the trucks were?

Q. Yes, sir.

A. Well, it would vary, there w^as a variation in

the road, the road wasn't straight and that distance

would vary from 70 to possibly over 100 feet. It

was a very stee]) incline, you couldn't hardly walk

up there, you would have to turn and go up side-

v^ny^ in some places because it was so steep.

(Now I go to i)age nine of his testimony.)

Q. Is that loading track within two or three

feet of the bunkers? A. Yes, sir. [25]

Q. While you were employed there at that time

prior to September 15th, did any more bunker logs

make their appearance at this loading place ?

A. Yes, the bunkers filled up and they added

another log at the top.

Q. Prior to the 15th of September, 1949, how

many bunker logs did they have about the middle

of the bunker? A. Three.

Q. And that would extend that bunker how high

from the ground or the track?
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A. Well, logs were two and half or three feet,

and the largest they could find, and that would run

it above the track six or eight feet.

(I am now going to the bottom of page 10.)

Q. And what was the condition of the area im-

mediately back of the bunker logs?

A. You mean between the bunker logs and the

track?

Q. No, I mean the other way. A. West?

Q. Yes.

A. It was filled up with debris, limbs, small logs

and bark.

(Now^ I am going to page fourteen, toward

the top.)

Q. I direct your attention to the 15th of Sep-

tember, 1949, and will ask you to describe to the

jury the condition of the debris and materials back

of the bunker logs with respect to the top? [26]

A. It—that is, the trash and debris and bark

and so on was up to the top of the bunker logs and

in some places it was spilling over behind, between

the bunker and the cars.

(I am now going to page 15, toward the bot-

tom.)

Q. On the morning of September 15, what time

did you go to work

?

A. At eight o'clock.

Q. Where did you first go to work?

A. Around the string of cars. I had possibly
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two or three loads on the south end of the track.

I made a minor repair or two on some loads and

then I went up on the hill, on the road, and got a

drink of water and walked off down to the north

end of this train of cars, this string of cars that

was standing there, and go on top and walked on

top of the empty cars to inspect the chains, the "U

"

plates and chains and walked up to the empty car

next to this loading machine, the loading rig was

on the next car.

Q. Where was the loading rig with respect to the

loaded cars?

A. There was loaded cars in front of the loading-

rig, possibly six or seven, I can't remember, but

there was loaded cars in front of it. I stopped on

the last empty car next to the car that he w^as on,

he occupied one car with this rig, and then I figured

this load of logs was being dumped.

Q. Did you do anything?

A. Did I see any damage, is that what you

mean? [27]

Q. No—you say that you got on the car where

the loading rig was ? A. Next to it, yes, sir.

Q. Did you notice anything above, any truck?

A. A load of logs ready to be dumped, yes.

There was a load ready for dumping, or in the act

of dumping.

Q. And what did you do?

A. I stepped up off the top of this log car on to

where the bunker logs came together. I stepped

on the bunker log and stood there a minute on the
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end of the bunker log facing the west where they

were loading.

Q. What was the bunker log's height with re-

spect to the empty car, the top of the empty car?

A. Oh, possibly two feet or more at that point.

Q. I beg your pardon.

A. They were about two feet or more at that

place.

Q. Lower than the empty car?

A. No, higher than the empty car, possibly two

feet.

(Now, I am skipping the next question, this

is on page 17.)

Q. On to the bunker logs?

A. Yes, and I sat down on the top of the bunker

logs in this position (indicating) with my feet on

the end of another log sticking out.

Q. Will you explain or describe how 3^ou were

able to sit on the top facing west?

A. That is right, and I sat on the top facing

west. [28]

Q. And still have your feet on the bunker logs?

A. They didn't close up tight there, there was a

space of two or three feet that they lacked coming

together. You could walk between them, there

would be a little space, a sort of partition whore the

bark and stuff would sift down on to the track.

Q. On ahead of this loading machine, up ahead I

mean from the direction that you were walking,

what was on the car next to it?

A. Ahead of the loading machine?
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Q. Yes. A. Logs.

Q. Where was the trucks on the road that had

the load of logs on it with respect to where you went

over to sit down?

A. It was between 60 and 70 feet south of me,

maybe 70 or 80 feet, and it was west up on this

road.

Q. About 60 feet south ? A. Yes, sir.

Q. And where was that with respect to the loaded

cars on the loading tracks? A. From me?

Q. Where was the truck?

A. It was directly or almost directly west of that

70 or 80 feet and up this bank.

Q. Would that be directly up hill?

A. That is right. [29]

Q. Down at the bottom of the bunker, on this

track was loaded cars of logs ?

A. That is right.

Q. Was there anything else there?

A. I don't just understand.

Q. Why didn't you step up to this bunker and

sit down on it or rather why did you do that?

A. Well, that was as far as I could go because

of the loading rig, it was on the next car, and I

knew^ that he would want some of those logs that

were being dumped to finish out the half car.

Q. They were not being dumped at that time?

A. They were just preparing to dump them, tliat

was as far as I could go. Naturally, I would ste])

out of his Avay, he had a line to pull him back when

he loaded one-half a car.
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Q. The logs would be loaded—strike that—where

would you be when they were unloaded off the

truck ? A. You mean at that time.

Q. Well, generally?

A. I would get in a safe place.

Q. You didn't go below the bunker where they

were unloading logs? A. No.

Q. After you stepped over there was anyone

else over there at that time ?

A. There was three other men, three men on this

top bunker log. [30]

Q. When you stepped over? A. Yes, sir.

Q. Who were they?

A. Mr. Ritter, Mr. Hansen and Mr. Parrish, that

I know.

Q. And where were they in relation to you ?

A. They were either sitting or squatting on this

bunker log.

(I am now turning to the top of page 20.)

Q. You say that you were facing west?

A. Yes, sir.

Q. That w^ould be in the general direction of the

loaded cars? A. Yes, sir.

Q. And what happened, if anything?

A. I just stepped up and sat down this way

(indicating) on the end jf the log. There were these

three men here to the right, the truck dumped th(^

logs and I Ic/ ked bixcl down the track on the loads

and I h?ard the logp strike the loaded cars, I re-

member looking ai thf rig boom and it was quiver-
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ing after this lick. I am sure that Mr. Ritter yelled

"look out there" and I looked, I glanced and

throwed my head over to one side, there was a slab

coming through the air, three or four feet from me,

coming from the south. I threw my arm up this

way (indicating) and it hit me here (indicating).

It hit and raised me in the air. I remember

falling back and I rememl^er my feet being higher

than my hands. I fell down between the bunker

bottom as I went down. [31] I struck my back,

between my back and the hip, and then I rolled over

on my stomach and crawled out between the cars.

On the east side of the cars I pulled up to the side

of the car and took a few steps in the direction of

my home and I began to see black things in front

of my eyes and I got dizzy. I made it back and I

laid back over on the car, I think it was the car

that the loading rig was on. An employe, Mr. Han-

sen, w^ho was operating the loading rig came to me
and got me by the arm and said "you better go to

the doctor" and I said "no, I will go home and rest

a while and I will be all right," and then I just

passed out for a few moments. I got very sick to

my stomach and Mr. Hansen put me in the car and

Mr. Ritter drove me to Emmett to the Emmett

hospital.

(Now I skip a couple of questions, to the

bottom of page 21.)

Q. Well, when you saw it, that is, the slab, from

what direction was it coming?
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A. Directly from the left or the south.

Q. That would be in what relation to the posi-

tion of the loading track where the cars were on the

truck, and the empties?

A. The loading track running north and south?

Q. Yes. Do you remember, the loading track

also runs north and south? A. Yes.

Q. And this came, the slab, from the south ? [32]

A. Yes, sir.

Q. And do you remember what time you arrived

at Emmett?

A. It must have been about 11 o'clock.

Q. What time did this accident occur?

A. Around ten o'clock.

Q. Upon your arrival there, what doctor, if any,

saw you? A. Dr. Reynolds.

(Now I am going to page 48, this is cross-

examination by Mr. Anderson.)

Cross-Examination

By Mr. Anderson:

Q. The tracks, that is the railroad at Banks runs

generally north and south? A. Yes, sir.

Q. And in addition to the tracks, that is, the rails

that the through train goes on, there is a loading

track immediately to the west of the main line?

A. Yes, sir.

Q. And is that where the logs were loaded

—

strike that—is that where the empties are placed

for loading the logs? A. Yes, sir.
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Q. Do you know how many cars that track, the

loading track, will hold?

A. Eighteen or twenty.

Q. When they commence to load these cars do

they have to move those after they are loaded, or do

they dump to one car. [33] And w^hen that car is

loaded, do they dump to the next?

A. They try to start on the extreme south end

and load on up toward the north.

Q. So that the truck up on the road would try

to dump the logs to the particular car that is being

loaded at that time?

A. Wherever they need the logs.

Q. And that road to the west of the load track,

the road that the trucks went on, was that road con-

tinuous from the north end of the loading track to

the south end of it?

A. Yes, sir, it is continuous—well, it branched

off to the north but I would say it was continuous,

yes.

Q. That was the road that these trucks would

pull on and then they would dump the logs to what-

ever railroad car they were loading?

A. Yes, sir.

Q. And is that road all the way, all the way

through there for 18 or twenty cars, car lengths,

that road on the hill, that is my question?

A. Yes, up quite a vrays.

Q. And on this particular date, the 15th of Sep-

tember, 1949, do you know v^hich car you were load-
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ing, was it north or south or about the middle of

that loading track?

A. It was a little south of the middle.

Q. And from that point, where the truck was on

the road, was that higher or a lower elevation

—

let me change that, was it at the highest or the

lowest elevation that the [34] truck could be on

that road?

A. Well, I would say it was just about inter-

mediate, it could be a little higher to the north and

it could be a little lower to the south.

(I am skipping one question and answer.)

Q. Who was it that hauled those logs in there,

the logs that were to be loaded?

A. I was the logging company Bedal and Smith.

Q. The railroad company had nothing to do with

that?

A. No, they didn't have anything to do with

them.

Q. About how far would you say it was from this

bunker west of the track up to where this truck

loaded with logs would be?

A. I think I would be safe in saying that it is

between 70 and 90 feet.

Q. You never measured it?

A. No, sir, I didn't.

Q. Would you say the road where the truck was

standing and dumping the logs was about 20 feet

higher than the level of the tracks?
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A. I would be unable to say exactly the distance

it was higher, I know it w^as awful steep.

Q. I was wondering if you had any judgment on

that?

A. Well, I would be unable to figure the exact

height, but it would be 20 feet, I know that, it

would be twenty feet up that steep hill to reach

this road. [35]

Q. Would you say it would be 25 feet higher

than the tracks there?

A. Yes, I would say at least that.

(I am going to the top of page 53.)

Q. And the purpose of the bunker was to pro-

tect the cars, to stop the logs and to protect the

cars from being damaged, and to hold them for the

purpose of loading them on the cars?

A. To stop the logs from hitting the cars and to

stop them from going on to the main line and to

damage anything or anybody on the other side.

Q. Who put those logs in there?

A. The logging company.

(I am skipping a couple of questions.)

Q. From the bunkers back to the west, toward

the hill, where they dumped the logs, how far would

this be level from the bunker back toward the hill,

that is, is this bark and stuff that has been men-

tioned, is that level for some distance before you

get to going up the slope of the hill ?

A. It is level for a foot or two from the top of
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the bunker, from the top of the bunker log west it

is level for about a foot or two and then there would

be a dip there, a kind of ditch, then it was level to

the extreme foot of the hill, and then, of course,

nothing could congregate on this steep hill.

Q. Mr. Powell, how far is it from the bunker to

the foot of the hill?

Q. Well, it would vary from 20 feet, that was

their working [36] space, about 20 feet wide.

(And then on page 56 near the top of the

page.)

Q. And those logs were shipped to Cascade?

A. Yes, sir.

(Near the bottom of page 58.)

Q, Who did clean this logging landing?

A. The logging company.

Q. And what was that company's name?

A. Bedal and Smith.

Q. And what did they do when they cleaned the

landing out, did they throw it over the tracks toward

the river, toward the east?

A. Yes, sir, for a thorough cleaning they would

bring in a carry-all and would clean it plumb down

to the river and lay all of the bunker logs up there,

that is, they got them out of the way and would

make a clean sweep.

(Near the bottom of page 63.)

Q. And the first thing that you knew about this

was, that is, the first thing that you knew about this
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piece of log or slab was just the instant before it

struck you. I think that might have been three or

four feet away, just in time to throw up your arms ?

A. Yes, sir, that is right.

(Page Qb near the middle.)

Q. You were generally looking to the west and

someone shouted when this piece started to fly

through the air? [37]

A. Yes, sir, I was looking southwest at this load.

Q. Toward the truck?

A. Yes, sir, they hit the car, I had just arrived

there about a half minute and somebody shouted.

(Page 69—this is re-cross.)

Q. You did know that particular piece of ground

leading from the tracks up to the road for a length

of 18 or 20 cars was all leased to the Howard and

Hallack Lumber Company? A. No, sir.

Q. They were doing all of the unloading, or

Bedal and Smith was doing it for them?

A. Yes, sir.

Q. They were the Howard and Hallack Lumber

Company logs? A. Yes, sir, I think it was.

Q. And they supplied the bunkers did they not?

A. The bunkers were supplied or built of the

largest logs they could get.

Q. Yes, but they were located there by the lum-

ber company or by the logging company ?

A. Yes, sir, by the logging company.

Q. And the cleaning out of the debris was done

by the logging company? A. Yes, sir.
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(The next is the testimony of Harry F. Han-
sen at page 98 of the transcript in the case of

Powell vs. Union Pacific.) [38]

HARRY H. HANSEN
called as a witness by the plaintiff, after being first

duly sworn testifies as follows:

Direct Examination

By Mr. Langroise:

Mr. Worthwine: This is the testimony of one of

the witnesses that was stipulated to by counsel.

The Court: Yes, this goes to all of the parties.

Q. Where do you reside, Mr. Hansen?

A. Boise, Idaho.

Q. During the summer of 1949 where were you

employed ?

A. At the Bedal-Smith Logging Company at

Banks, Idaho.

Q. And what were your duties there?

A. Loader on the train at Banks.

Q. In connection with your duties did you oper-

ate what has been described as the loader that oper-

ated on the cars that loaded the railroad train?

A. Yes, sir.

(Now, I go to page 101 just below the middle

of the page.)

Mr. Elam: I think this all should be read and
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I will stipulate that all this testimony should be

read. It isn't very long.

The Court : Very well, read it all.

Q. And were you so engaged on June 1, 1949 ?

A. Yes, sir.

Q. Had you been there some time before June 1,

working there? [38-A] A. Yes, sir.

Q. How long?

A. I think it was about the 7th of May that I

was emploj^ed.

Q. Did you work there from the 7tli of May to

and through the 15th of September, 1949?

A. Yes, sir.

Q. Are you acquainted with the Plaintiff A. M.

Powell? A. Yes, sir.

Q. Did you see him in connection with your

work at Banks from June 1st including September

15,1949? A. Yes, sir.

Q. Did you know what he was doing?

A. Yes, sir.

Q. What was he doing?

A. He was car inspector or car man.

Q. For whom? A. The Union Pacific.

Q. What did you observe him doing around

there ?

A. He always checked the loads every morning

and took care of his train or the cars.

Q. Did he, on occasions, repair cars?

A. Yes, sir.

Q. Was he continuously so engaged, working

there while you were there from June 1st on?
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A. Yes, sir.

Q. What did you observe about his physical con-

dition during [39] that time?

A. He was about to perform his job.

Q. And did he do so? A. Yes, sir.

Q. What did you observe about whether he was

active? A. He was normally active.

Q. Did you hear some testimony in connection

with this large railroad jack or jacks?

A. Yes, sir, I did.

Q. Have you seen them? A. Yes, sir.

Q. Did you hear a description of them given?

A. Yes, sir, I did.

Q. Have you had to handle any of them your-

self?

A. Yes, sir, I have lifted them, and they are

awful heavy.

Q. Have you seen him, Mr. Powell, handle those

jacks? A. Yes, sir.

Q. Was there an occasion that you recall when

the trucks under one of the loaded cars was knocked

off the rails? A. Yes, sir.

Q. Do you know whether those trucks were

placed back on the rails? A. Yes, sir.

Q. By whom? A. Mr. Powell.

Q. Did he have help to do that? [40]

A. Yes, he did it alone.

Q. My question was, did he have help?

A. He done it by himself, it was his job and he

did it.

Q. While he was there did you see him using
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those heavy jacks'? A. Yes, sir.

Q. Did he have difficulty in handling them?

A. Not that I saw.

The Court: I am wondering if you want all of

this read as to the condition of Mr. Powell's health

and his injuries, that has nothing to do with this

case.

Mr. Elam: No, I don't care about that part.

The Court: I am wondering if you want to take

the time to read all that.

Mr. Elam: No, not about Mr. Powell.

The Court: This is a simple question involved

here and all this has been settled in another case.

Do you want him to leave out that part of it or do

you want him to continue to read.

Mr. Elam: No, not that portion.

The Court: I suggest that Mr. Anderson go

ahead the way he was doing and any part of it that

he doesn't read and you want to read that you do so.

Mr. Anderson: Then I will start in the middle

or just below the middle of page 101.

Q. Of what did that bunker comprise—of what

was it made?

A. It was a large log or logs that were used

there. [41] We set it there for the protection of the

cars and to keep the logs from coming against the

tracks.

Q. What size were those logs in the bunker?

A. I would say about three feet in diameter.

Q. From the time that you started to work there
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up to and including the 15tli of September, 1949,

had the number of logs in that bunker increased?

A. Yes, sir.

Q. About how many were there on the 15th of

September and for sometime prior thereto?

A. Just before, it was about three deep, they

were large sized logs.

Q. Three large sized logs?

A. Two or three.

Q. Why were a number of logs placed one on

top of the other, if you know?

A. They were laid there to keep the bark and

stuff from coming over and down on the track and

to stop the logs from coming on the track.

Q. But if you started out with one why was the

second and the third put on?

A. They put them on as the landing filled up.

Q. As the landing filled up behind the bunkers?

A. Yes, sir.

Q. Directing your attention to the 15th of Sep-

tember, 1949, what [42] was the condition of the

landing behind the bunker logs about the center part

or a little to the south of the center, as to what

condition there was back of that?

A. Well, we had bark formation and dirt filled

up, it was filled with bark.

Q. And what was the situation prior to the 15th

of September, 1949, as to whether or not this

bunker was stopping the logs as they were unloaded

from the trucks?
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A. Well, when the new bunker was put in it had

more stopping force than when it filled there.

Q. After these three, or the third log was put

on, how long had it been filled in back of that prior

to September 15, 1949?

A. It filled up gradually as they worked on.

Q. Was it filled prior to September 15, 1949?

A. Yes, I would say that it was filled at that

time.

Q. How long had it been filled prior to the 15th

of September, 1949?

A. Not over a week or so.

Q. After it had filled up, what was the condition

with respect to the logs going over this bunker when

they were unloaded from above?

A. Well, we had trouble with the logs coming

into the flats, into the railroad cars.

Q. Was that just once in a while or was it

frequently ?

A. It was a general condition more or less. [43]

Q. That had been true for a week or more before

the 15th of September, 1949?

A. It happened all of the time, all through the

operation since the bunker filled.

Q. Whenever the bunker got filled this would

occur? A. Yes, sir.

Q. How long had it been occurring as you say,

I believe—did you say all of the time after this

third log was put in the bunker in the area around

the center of the bunker and south of the center?

A. A week or two, I would say.
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Q. Directing your attention to the 15th of Sep-

tember, 1949, were you at work that day?

A. Yes, sir.

Q. Was Mr. Powell at work that day ?

A. Yes, sir.

Q. Where was Mr. Powell working on his repair

w^ork generally? A. On the railroad siding.

Q. Where would that be with resjject to the

bunker logs that we have been discussing ?

A. His work consisted of fixing the cars. Norm-

ally his work would be on the side where they were

knocking off the stuff.

Q. That is on the side next to the bunker?

A. Yes, sir.

Q. How far was this bunker away from the cars

themselves? [44]

A. Well, it varied in distance from one foot to

about three feet.

Q. It would vary from one to three feet?

A. Yes, sir.

Q. Do you recall or were you present when Mr.

Powell AA^as injured that day?

A. Yes, sir, I was.

Q. Calling your attention to just prior to his

injury—prior to the time he was injured, where

were you at that time?

A. I was just about six feet from him.

Q. About six feet from him?

A. Yes, sir.

Q. Wore you on the logs, or where?

A. On the same log that he was on.
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Q. Then I take it you were about six feet north

of him? A. Yes, sir.

Q. Was there anyone between you and Mr.

Powell ? A. Yes, sir.

Q. Who?
A. I think there was two men, Mr. Ritter and

Mr. Parish.

Q. Where were they with respect to this log?

A. They were on it too.

Q. Was this the top bunker log?

A. Yes, sir.

Q. "Where was your loader with respect to where

you and Mr. Powell and the other men were on this

log ? [45] A. Over to the south of us.

Q. The loader was south of that?

A. Yes, sir.

Q. How much room did this loader take ?

A. It occupied one car.

Q. And what was to the south of the loader?

A. Loaded cars of logs.

Q. When did Mr. Powell,—did you see where

Mr. Powell came from when he got on the log of

this bunker?

A. I would not be able to answer that, I was

on the machine on the other side at that time, and I

just entered or came there myself. I had come

around the machine prior to the accident and

stopped on the log myself.

Q. Was Mr. Powell there?

A. He just came there too.

Q. About the same time that you did?
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A. Yes, sir.

Q. What direction were you facing, if you re-

member? A. I don't remember that.

Q. What was the reason for your coming on the

log or going around there—was there anything being

done there?

A. Well, we shut the machine down waiting for

them to dump a load of logs.

Q. And they were dumping a load of logs.

A. Yes, sir.

Q. Where? [46] A. Off the truck.

Q. And that truck where they were dumping was

above where this bunker was? A. Yes, sir.

Q. It was on the road that has been described

here by witnesses? A. Yes, sir.

Q. What happened shortly after this load of logs

was dumped?

A. To describe it, shortly after the load was

broke down someone hollered "look out" and I

jumped up and this slab—I didn't see it at the

time, but I saw it knock him off this log and the

remainder of the load come down against the cars.

Q. The railroad cars, you mean? A. Yes.

Q. Describe what you saw happen to Mr. Powell

after this slab hit him?

A. Well, it knocked him off the log and his head

hit the frame of the car and it doubled him up and

he fell down between the car and the brow of the

hill. He turned over and crawled off under the car

and I went over the top and met him on the other

side.
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Q. What did you observe about his condition at

that time?

A. He was hurt. I noticed that right away.

Q. What did you do, if anything, and what did

he do?

A. Well, I convinced him that he needed medical

aid and with the aid of the other fellows we got a

car down and sent him to the doctor. [47]

Q. While he was there what did you observe

about his condition?

A. I examined his back and there was a large

skinned place on his hip and he was kind of in a

semi-coma there, and for a few minutes he was not

able to stand, he was weak from shock.

Q. He was loaded in a car and sent away im-

mediately? A. Yes, sir.

Q. Did you examine this slab that hit Mr.

Powell? A. Yes, sir.

Q. Would you describe it to the Court and Jury ?

A. Well, in length it would be nearly four feet

long and probably weigh between 60 and 75 pounds.

Q. After Mr. Powell was injured and was taken

away in a car, did you remain there for a while?

A. Yes, sir.

Q. Do you remember how long you remained

there ?

A. Oh, I would say until two-thirty in the after-

noon.

Q. Between the time of the unloading of this

truck load and the injury to Mr. Powell, had any-
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thing been done to change the physical condition of

the bunker where the logs were unloaded or the

area immediately back of them?

A. Well, I am positive that we loaded a half car

of logs.

Q. Did anyone do anything to change the amount

of debris back of the bunker logs after this accident

happened and during the time you were there ?

A. No. [48]

(The following is cross-examination.)

Q. What did you say was done after the acci-

dent, did you say you loaded one car?

A. I think the load in question was loaded.

Q. You finished loading one load?

A. Yes, sir.

Q. How many logs would that be?

A. Well, it would vary from 20 to 25.

Q. And those likewise were dumped from the

truck up on the road and rolled down?

A. Yes, sir.

Q. Did they stop on the landing west of the

bunker logs? A. Not all of them.

Q. Some of them did?

A. The majority of them, yes.

Q. How did you go about loading those logs?

A. We used a log jammer, a swinging machine.

We used a log jammer in loading them.

Q. How did that take the logs, this machine

—

the process loading, how did that take place, did
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you hook on to the end of the log or the middle of

the log?

A. We used a crotch line and we hooked hooks

on each end.

Q. Those logs swung back and forth a little?

A. Yes, sir, they did.

Q. And as you loaded them on the car they would

tear up the landing to some extent? [49]

A. Yes, sir, they would.

Q. They would make sort of a dip in the landing

as a result of the log loading operation?

A. Just the drag of the log as you picked it up.

Q. Where you picked the logs up there on the

landing the bark is rather loose?

A. Yes, sir, it is.

Q. It is soft material? A. Yes, sir.

Q. So that having done that, the condition might

have been somewhat different than it was at 10

o'clock in the morning at the time of the accident?

A. Not in the general area because it was a very

minor operation, just a minor happening.

Q. How far back to the west of the bunker would

you determine that the landing extended, would it

extend back to the slope?

A. I didn't get that question.

Q. West of the log bunker there is what you call

the landing? A. Yes, sir.

Q. And is that what had bark in?

A. Yes, sir.

Q. How far did that extend back west of the

bunker log ?
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A. Twenty or twenty-five feet approximately.

Q. Would it extend back to the level, the base

of the slope of the hill where the logs are dumped.

A. Nearly so. [50]

Q. As I understand it you were on this log about

six feet from Mr. Powell, to the north of him, how
far were you north of the loading machine ?

A. I would say that I was about 12 feet.

Q. Where was the loader with reference to the

logs that came down off the truck to the log bunker ?

A. A little bit north of that.

Q. Your loader was how long?

A. Forty feet.

Q. I think on direct testimony you said that you

didn't remember which way you were facing as you

sat on this log bunker?

A. That is correct.

Q. You didn't see this slab in flight?

A. That's right.

Q. When did you first see it, the slab?

A. When some one hollered, I jumped up and

looked, and that instance I was facing that way,

after he hollered I noticed it.

Q. About the time it struck Mr. Powell?

A. Yes, sir.

Q. So that you cannot say from which direction

it came? A. Not definitely.

Q. This slab you say was about four feet long,

did it consist entirely of bark?

A. No, sir. [51]

Q. There was a piece of timber in it?
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A. Yes.

Q. How long had you been working up there in

this same business?

A. Since I was 18 years old, the last few years

I have been

Q. Let me ask how^ old you are now ?

A. I am thirty-two.

Q. During the time that you have been working

there has it always been the practice for those work-

ing around the cars to move over to the north or in

some direction when the logs are being rolled down

to the bunker?

A. That is the way I did, yes, sir, that is in the

general direction I would move.

Q. Why would you move at all?

A. Well, it was the customary place to sit down.

Q. Was there any other reason you went over

there other than to sit down?

A. Yes, to get down out of the way of the

unloading logs.

Q. Does bark or things fly off the logs as they

roll down this hill?

A. Yes, some. I would say that on some it does.

Q. And w^as that one of the reasons why you

moved over there so that you would not be struck

by some bark or anything that might be flying off

the logs? A. Yes, sir.

Q. In your experience up there have you ever

seen a slab of this [52] tyi)e ; of the type that struck

Mr. Powell, have you ever seen one like that fly

off the logs?



206 W. O. Beddl vs.

(Testimony of Harry H. Hansen.)

A. I never was present at any time that a slab

that large let go.

Q. From your experience up there can you tell

me, first, when these logs are cut and before they

are hauled to the unloading dump, are some of them

splintered sometimes f

A. Yes, I would say so.

Q. And did this slab indicate that it was splint-

ered off a log that might have been cut in the

forest?

A. I never questioned that part of it. I suppose

it was, it could have been an unseen splinter there

with the load.

Q. Something that developed with the cutting of

the logs?

A. Yes, I would say that it had occurred that

way probably. I know it could happen and it would

happen lots of times, that there would be splintered

logs.

Q. Ordinarily that only thing that comes off

those logs would be the bark I

A. Bark and very small limbs.

Q. And this was not a limb?

A. No, it wasn't.

Q. It was bark that had some timber on it?

A. Yes, sir.

Q. I think you were not too definite as to whether

there were two or three logs forming this bunker on

September 15? A. That is right.

Q. It could have been just two? [53]
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A. Yes, them logs vary in depth through there,

that part of the bunker.

Q. Who put those logs in there?

A. I did.

Q. You worked for Bedal & Smith?

A. Yes, sir.

Q. What does that company do, does it haul logs

for Hallack and Howard Company?
A. Yes, sir.

Q. Did you have anything to do with the clean-

ing out of the landing there? A. No.

Q. Was it done by your company?

A. Yes, sir.

Q. I suppose that they have been loading logs at

Banks in this same fashion for a long time?

A. Yes, sir, they have.

Q. Was there anything unusual in the way that

you were performing this work at the time Mr.

Powell was injured.

(I assume the objection to that question was

sustained.)

The Court: Yes, it was. We will take a fifteen

minute recess at this time.

September 21, 1953, 3 :20 P.M.

Q. Were you performing the unloading or was it

being performed [54] at the time, the same as it

always has been?

A. That was my first year there. That was the

only year that I worked there.
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Q. I thought you said that you were working

there before? A. In this vicinity.

Q. When did you start to work at Banks?

A. My memory is around the 7th of May, 1949.

Q. During that time—let me ask this, the opera-

tion of the unloading of logs at the time Mr. Powell

was injured was it the same operation that you had

been performing since May, 1949, since you had

been there? A. Yes, sir.

Q. During the time that you were there you had

observed practically every load of logs unloaded?

A. No, sir.

Q. At least you got out of the w^ay when they

were unloading logs ? A. Yes, sir.

Q. And if you had your loader down where the

logs might come there would be times when your

loader might be back several cars away?

A. Yes, sir.

Q. There are two tracks, the main line and

immediately to the west is the loading track on

which you placed cars? A. Yes, sir.

Q. And then the road to the west again that

trucks pulled in [55] on and dumped—are the tracks

and the road in the same location now as they were

at the time of the accident and have then been in

the same location since the accident?

A. Yes, sir, I think so.

Q. Do these logs come down oft' the trucks with

quite a force when they are dumped?

A. Yes, sir.
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Q. And after they hit the ground they roll down

on the landing to the bunker logs?

A. Yes, sir.

Q. And you testified that these bunker logs were

put in there to protect cars and to protect the stuff

or keep it from getting on the tracks?

A. Yes, sir.

Q. And what is done to these logs after they are

unloaded, before they are loaded on the cars again,

are they measured and scaled? A. Yes, sir.

Q. Who did that scaling ?

A. At the time we had two of them, Mr. Sage

and his father.

Q. Who did they work for?

A. For the Howard & Halleck Lumber Company.

Q. Mr. Hansen, when did you become acquainted

with Mr. Powell? A. About the first of June.

Q. About the first of June? A. Yes. [56]

Q. 1949? A. Yes, sir.

Q. I take it that he never talked to you about

his physical condition one way or another?

A. No, sir.

Q. You just saw him performing his work?

A. Yes, sir.

Q. AVhether he might have had something wrong

with him or was not entirely in good health, you

w^ouldn't know would you?

A. Well, I seen him performing his duty and

from the general appearance and in my own opinion

he was in good condition.

Q. That was all you had to go by was the fact

that he was performing his duties?
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A. Yes, sir.

(Redirect examination by Mr. Langroise.)

Q. You were asked about the people that were

scaling, what do you mean by scaling?

A. Well, that is how they run those logs on. The

railroad hauls them on this scaling and the company

buys them.

Q. What do they do?

A. They measure the ends of the log.

Q. That is the function of measuring only, it is

not the removing of bark or anything of that

nature? A. That is right.

Q. During the time you were there from May 7

to the time of [57] the accident, had anyone cleaned

any of the debris from back of the bunker logs?

A. No, sir.

Q. You were asked whether or not you moved

down from where the logs were being unloaded

because of a possibility that the bark or anything

of that kind might fly, was there any other reason?

A. Yes, our personal safety ourselves.

Q. Is that why you moved?

A. Well, it was just the general place that we

came together, that is where we waited for them to

unload.

Q. You were asked why you left from where you

unloaded, and you gave a reason—what that the only

reason ?

A. No, sir, that was away from the logs.
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Q. Those blinkers when they were filled didn't

stop the logs? A. No, sir.

(Now to page 150, the testimony of Charles

Ritter.)

CHARLES RITTER
called as a witness by the defendant, after being

first duly sworn testifies as follows.

Direct Examination

By Mr. Anderson:

Q Will you state your name?

A. Charles Ritter.

Q. Where do you reside?

A. Banks, Idaho. [58]

Q. For whom are you employed?

A. Bedal & Smith.

Q. How long have you worked for Bedal &
Smith? A. About six years.

Mr. Elam: This is covered by the stipulation

and goes to all the parties.

The Court: That is right.

Q. And during that time have you worked up

there? A. Yes, sir.

Q. And what is their business?

A. Logging contractors.

Q. Hauling logs from the forest to Banks?

A. Yes, sir.

Q. Do they conduct the unloading of the logs

and the loading of the cars ? A. Yes, sir.

Q. When these logs are brought in on the trucks
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where does the truck stop to dump them so that they

can be loaded on the cars?

A. Anywhere along this road.

Q. That is west of the track? A. Yes, sir.

Q. How far west of the loading track is that ?

A. About sixty feet.

Q. Is it on the level with the track?

A. No, it is quite a bit higher. [59]

Q. How high is the road, how much higher than

the level of the tracks?

A. I would say about twenty feet.

Q. And what was your job?

A. I was a hooker.

Q. And what does a hooker do?

A. He has to guide them hooks on to the logs to

be loaded.

Q. Puts them into position?

A. Hook the end of the logs, there were two of

us, one at each end.

Q. Is that for the purpose of loading the der-

rick—picking them up—the logs?

A. Yes, sir.

Q. You worked for six years, and I believe you

were in the service a couple of years—did that in-

clude two years in the service?

A. I wasn't counting that, about eight years

with that.

Q. How long had you worked for Bedal & Smith

prior to the 15th of September, 1949?

A. Well, maybe—the first I believe was four

years.
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Q. Was the work continuous there at that time,

this last time you were up there to 1949, to Septem-

ber, 1949? A. In the summer time.

Q. Is there a portion of the year that there is

no logging operation? A. Yes, sir. [60]

Q. What portion of the year is that ?

A. That is in the winter months.

Q. When did they start in the spring?

A. About the first of May.

Q. And about when did they end that work in

the fall? A. About the first of December.

Q. Do you recall the accident that occurred up

there on September 15, 1949?

A. Yes, sir, I do.

Q. At the time this accident occurred where were

you with reference to the tracks?

A. I was west of the track.

Q. Were you on the log bunker or where ?

A. I was standing beside him.

Q. Standing beside Mr. Powell?

A. Yes, sir.

Q. Was he north or south of you?

A. He was south of me.

Q. What were those bunkers that you men-

tioned ?

A. They were the largest logs that we could find

to put in there.

Q. How many were there where you were stand-

ing before the logs came down, do you know?

A. No, I don't.
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Q. You, of course, saw the logs unloaded from

the trucks and rolling toward the tracks'?

A. Yes, sir.

Q. Where they came down toward the track,

what was the condition [61] of the bunker or the

landing just west of the bunker where the logs came

down ? A. It was pretty well filled up.

Q. Was it filled to the top of the bunker ?

A. Except for a dip where we drug the logs.

Q. How large was that dip?

A. Well, maybe a foot or a foot and a half ditch

there.

Q. And how wide was that place?

A. About 20 feet.

Q. About 20 feet wide ? A. Yes, sir.

Q. Where was the bottom of the slope of the hill

w^est of the track, how far?

A. That would be about 20 feet.

Q. Then, what was the nature of the slope from

this 20 feet west of the track—that is, after this 20

foot space west of the track what was the nature

of the slope up toward the truck, was it on an

incline? A. Yes, sir, it was pretty steep.

Q. Who put the logs there—that is, the bunkers,

who put them up there? A. We assisted.

Q. You mean Bedal & Smith?

A. Yes, sir.

Q. When you started out with your logging

operation in the spring, what was the nature, did

you have one or two or [62] how many logs.

A. We put them all in clear through.
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Q. And then you added logs as you wanted any ?

A. Yes, sir, unless they were left there from the

year before.

Q. This landing west of the logs that extended

west, you say that extended out about 20 feet?

A. Yes, sir, about that.

Q. And that did they consist of?

A. Bark and trash in there.

Q. Was it solid or soft material?

A. It was soft.

Q. And about how far west were you of the

place where the logs came down off the hill to the

track? A. West.

Q. No, I meant to say how far north?

A. I was about 60 feet north.

Q. Did you see—first, let me ask you, how are

those logs unloaded from the trucks on the road?

A. We have a Cat with a boom on the front and

they drive under and have a line that goes under-

neath and that is all run by a power unit.

Q. Are the logs all pushed off at once?

A. No.

Q. They are pushed off in series?

A. Yes, sir, in series.

Q. How many are—how many would be pushed

ofe at first?

A. I would say four or five of them would fall

off. [63]

Q. When did you make the next push?

A. As soon as the chains were cleared.
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Q. How many pushes do you have to make to

unload a load of logs?

A. That varies, but about three.

Q. At the time in question—let me ask you

this—why were you over about 60 feet to the north

of where there logs were coming down?

A. To be out of the way of them.

Q. Why did you go over that far?

A. We always did, I don't know why.

Q. Was it because—what happens when these

logs are unloaded, do pieces fly off the logs?

A. Small pieces, yes, sir.

Q. Now, on this particular load of logs, did you

see them pushed off the truck?

A. Yes, I did.

Q. Did you see them hit the ground?

A. Yes, sir.

Q. How far from the truck did they hit the

ground would you say?

A. You mean down over the hill?

Q. Yes.

A. I would say about ten feet, that is, the top of

the logs.

Q. How far would they drop down to the ground

from where they would be on the truck?

A. Oh, that would be about twelve feet. [64]

Q. When this accident occurred was it when the

first logs were being dumped?

A. 1 don't remember whether it was or not.

Q. Tlien after these logs were dumped immedi-
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ately preceding this accident, what did you see, if

anything, that took place there?

A. I saw the slab coming through the air.

Q. Did you see where it broke off, where the

logs were, that this slab broke off of '^

A. About one-half way down the hill I would

say.

Q. When you saw this slab flying through the

air did you holler or start to run?

A. I guess I hollered and started away.

Q. Had it struck Mr. Powell?

A. No, but it did.

Q. Did you see it strike him ?

A. No, I didn't.

Q. Did you see him afterward?

A. Yes, sir.

Q. Where was he?

A. I saw him when he crawled under the car to

come out on the other side.

Q. Did you pay any particular attention to this

slab? A. Yes, sir, I did.

Q, What did it consist of? [65]

A. Mostly wood. It was a pretty big slab, four

or five feet long and it weighed about 80 pounds.

Q. Were the operations at that time being han-

dled and conducted, that is, the unloading of the

logs and other operations there, were they any dif-

ferent than the work that had been performed be-

fore?

(There was an objection which was sus-

tained.)
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Q. How did you handle the logs, how did you

unload them—in what manner did you unload the

logs prior to the day and the time that this carload

or truck load was dumped?

A. The same way.

Q. At the time this slab broke off the log had

it reached the landing or the bunker ?

A. No, sir.

Q. Do you know what caused the slab to break

off? A. Not unless

Q. Had you ever before seen a slab break off

such as this? A. No, sir, not like this.

Q. Then from your experience in this operation

up there do you have an opinion as to what caused

this piece to break off this log? A. No.

Q. Do you know whether or not in cutting the

log in the forest, or cutting and trimming them

after they had fallen, are they sometimes splint-

ered?

A. I believe they are sometimes splintered. I

think they [_66'\ could have been in falling or in

skidding.

Q. Prior to this time what had you seen break

off these logs as they were dumped ?

A. I would say bark and small limbs.

Q. And would that stuff, the bark and limbs fly

through the air?

A. Yes, but usually down hill with the logs.

Q. Would if fly off to the side?

A. Uusually.
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(The following is cross-examination by Mr.

Langroise.)

Q. Mr. Ritter, you examined this bunker and

the fill back of it after the accident?

A. Yes, sir.

Q. At the point the de])ris and other stu:ff was

level with the top log of the bunker?

A. Yes, sir.

Q. And the depression that you spoke of is back

behind that some distance? A. Yes, sir.

Q. And sloped back to the top?

A. Yes, sir.

Q. That place where they unloaded was on the

road and you say that it has an elevation of about

20 feet higher than the bunker?

A. Than the railroad track, down to the railroad

level. [67]

Q. About 20 feet higher than the railroad

track—how much higher from the bottom of this fill

behind the bunker was the elevation to where the

logs were unloaded?

A. About 50 feet, I imagine.

Q. Fifty feet back west of the bottom of the fill

behind the bunker logs? A. Yes, sir.

Q. What was the elevation of this, fifty feet

back. A. I would say about fourteen feet.

Q. From there on the perpendicular raise of 14

feet more, is that what you mean? A. Yes.

Q. And in that 50 feet there was a drop of

fourteen feet from the road itself?
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A. About that.

Q. Where was the edge of the road from which

they unloaded logs with respect to this drop—to

where the drop started ?

A. Well, they were on the edge of the road.

Q. When they dropped they hit on down and

took this 50 feet with the fourteen foot drop and

out they went from the road?

A. That is right.

Q. This fill behind the bunker logs had been

full for sometime before the injury to Mr. Powell?

A. That is right. [68]

Q. For some time prior thereto there had been,

as the logs were unloaded, there were occasions that

they were going over and hitting the cars?

A. At times.

Q. That was not uncommon for several weeks

before the accident? A. That is right.

Q. You say that when they were unloading at

different times limbs and other pieces of the logs

and bark would fly off but they always went down?

A. Usually they went straight down.

Q. But sometimes they went out at different

angles? A. Yes, sir, at times.

Q. Do you recall about how many logs was on

this load? A. Probably fifteen anyway.

Q. It would depend entirely upon the size?-

A. Yes, sir.

Q. Did you see these logs as they went down the

hill, all of them?
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A. This part that the slab came off.

Q. Did you see them going over the bunker?

That is, did you see them go over the bunker and

hit the train 1

A. I don't know whether they went over or not.

Q. You said that you were standing there?

A. Yes, sir.

Q. You know Mr. Hansen, do you?

A. Yes, sir. [69]

Q. Did you see Mr. Hansen there?

A. Yes, sir.

Q. Where was he with respect to you?

A. I think he was the second man to my right.

Q. Being the second to the right, would that be

the second to the north? A. Yes, sir.

Q. Was there someone between you and Mr.

Hansen? A. Yes, Mr. Parrish.

Q. Did you see the position of Mr. Hansen?

A. I didn't pay any attention.

Q. Did you notice the position of the other man ?

A. No, not particularly.

Q. You were all together there?

A. Yes, sir.

Q. You saw this slab of wood, where was this

when you first saw it?

A. About half way down the bank.

Q. It had gone about half way down this 50-foot

incline. Then what did you see it do?

A. I saw it break off and fly through the air.

Q. At the moment you saw it what did you do ?

A. I hollered.
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Q. You looked around and what did you see ?

A. Mr. Powell was gone. [70]

Q. He had been there—he wasn't there any

more? A. No, I didn't see it hit him.

Q. This piece weighed 75 or 80 pounds'?

A. Yes, sir.

Q. It was mostly wood? A. Mostly wood.

Q. Had you, prior to the 15th of September,

1949, complained to the Agent of the Union Pacific

of this being filled up behind the bunkers and being

dangerous? A. I hadn't, no.

Q. And had you not complained to anyone?

A. No.

Q. Going back to this load of logs on the truck,

you saw it unloaded ? A. Yes, sir.

Q. Did all the logs come off at once?

A. No, sir.

Q. What did you observe?

A. About half a dozen logs.

Q. You saw them go on down?

A. Yes, sir.

Q. And did you see some more come?

A. Not after that slab flew—I didn't see any

more.

Q. It was the first bunch that you observed that

you saw this slab come from?

A. I would say that it was but I am not [71]

sure.

Q. You would not sa}^ whether there wore some

logs that went down ahead of that?

A. No. I am not sure.
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Q. When they rolled or came off the truck what

would they do? A. They would roll.

Q. Around and around?

A. Yes, that is right.

Q. You don't recall whether there were logs

ahead of this that you saw the piece come from?

A. I don't remember whether it was the first or

not, it could have been the second.

Q. What time would there have been between

the first and the second, if you know ?

A. Well, a minute, maybe.

Q. Those logs go down there rapidly?

A. That is right.

Q. That is, when they are dumped?

A. That's right.

Q. And all of whatever bunch was dumped off

went down together? A. That is right.

(Now, the redirect by Mr. Anderson.)

Q. Was there more than one slab that flew off

the logs and struck Mr. Powell?

A. Just one.

Q. And that is the one that you testified to?

A. Yes, sir. [72]

(Recross by Mr. Langroise.)

Q. You didn't see that?

A. No, sir, I didn't.

Q. And you don't know the position he was in

when he was hit? A. No, sir.

(Now we come to the testimony of Albert

Parrish.)
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ALBERT PARRISH
called as a witness by the defendant, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Will you state your name?

A. Albert Parrish.

Q. Where do you live? A. At Banks.

Q. By whom are you employed?

A. At the present time by the Caldwell Box

Company.

Q. And Avho were you working for on September

15, 1949? A. Bedal & Smith.

Q. What was your job?

A. A hooker on the log landing.

Q. A hooker on the log landing?

A. Yes, sir.

Q. You had the same duties that Mr. Ritter had ?

A. Yes, sir, we worked together.

Q. He worked on one end of the logs and you

on the other? [73] A. That is right.

Q. Did you see the accident to Mr. Powell on

September 15, 1949?

A. I saw the logs being unloaded and I saw the

slab but I never saw Mr. Powell struck by the slal).

Q. Did you see the slab flying through the air,

that struck Mr. Powell? A. Yes, sir.

Q. Where were the logs—let me ask this—did

you see this piece break off the logs or log?

i
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A. No, sir, I didn't. I just saw it in the air and

someone hollered.

Q. Did you know which direction it came from?

A. From the west of where we were at.

Q. Do you know about how far the slab was

from the log that it broke off from when you first

saw if?

A. Now, I couldn't say. It didn't know which

log it ])roke off of at that time.

Q. Did you watch the logs roll down the hill off

the truck?

A. Yes, sir, we always watched them.

Q. And did you see the slab?

A. Yes, I saw the slab in the air.

Q. How close was it to the logs that were rolling

down the hill?

A. Well, I couldn't say exactly, probably 10 or

12 feet from the logs when I saw it.

Q. When you saw this piece of slab flying

through the air had the logs gotten down to the

bunker yet? [74] A. Not all of them.

Q. How long had you been working at Banks

in that occupation or capacity?

A. I started in July. I don't know the exact

date but it was in the month of July. I started to

work that siunmer.

Q. Had you watched the numerous trucks of logs

unloaded there? A. Yes, sir.

Q. Where were you at the time this s\ah broke

off the log?
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A. At the time it broke off I was probably 55

or 60 feet from where the logs were coming down.

Q. To the north?

A. And then I ran 25 or 30 feet on to the north

and when I saw the slab I was probably 80 feet

away when the slab struck.

Q. Were you further away than Mr. Ritter and

Mr. Powell? A. Yes, when I stopped I was.

Q. What did you do when you saw this slab

coming through the air?

A. I tried to get out of the way.

Q. During the time that you were operating

there have you seen slabs of this type break off and

go through the air such as this? A. No, sir.

(The cross-examination by Mr. Langroise.)

Q. Where was that slab when you first noticed

it ? A. It was in the air.

Q. It was coming in what direction? [75]

A. It was—well, the logs were being unloaded

to the west of the tracks and it was flying to the

west (should be east).

Q. Plow far away from where you were ?

A. At the time it was about 60 feet from where

I was at that time.

Q. Did you see anyone when you saw the slab?

A. No, someone shouted a warning but I don't

know who it was. Someone hollered ''look out."

Q. You had been watching them unload logs ])e-

fore? A. Yes, sir.
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Q. And was this off some of those logs that

dropped off first or how were they ?

A. I cannot say whether it was first or not.

Q. Do you know whether the logs had run over

the bunker or hit the cars before this?

A. I don't think so.

Q. Do you know?

A. No, I cannot state for sure.

Q. It was not unusual for logs to go over the

bunker and hit the cars?

A. Now and then one would go over.

Q. While you were there other material and

pieces of logs did come off and fly through the air?

A. Yes, sir, some pieces.

Q. This bunker that you were on, how close was

it to the railroad cars themselves?

A. About four feet from the cars. [76]

Q. From the cars themselves?

A. Yes, about three or four feet.

Q. And in some places not more than a foot?

A. They have more clearance than that, they

usually set them out about four feet from the cars.

Q. You think it was about four feet?

A. Yes, sir.

Q. That is your judgment? A. Yes, sir.

Q. You didn't see this wood hit Mr. Powell?

A. No, sir.

Q. AVhen did you see him after that ?

A. When he was crawling under the car.

(Now the testimony of Mr. Sage.)
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The Court: I think we will stop there. I should

have said to the jury at the beginning of this read-

ing that this is saving a great deal of time. It may
sound somewhat tedious to the jury but I want to

tell you that these witnesses have testified hereto-

fore in this Court room and they are using this as

depositions to give you the benefit of their testi-

mony the same as if the witness were here on the

stand testifying and you should so consider it.

Court will be in recess until 10 o'clock tomorrow

morning. [77]

September 22, 1953, 10 A.M.

The Court: You may proceed Mr. Anderson.

HOWARD SAGE
called as a witness by the Defendant, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is Howard Sage?

A. Yes, sir.

Q. Where do you reside? A. At Banks.

Q. By whom are you employed?

A. Hallack & Howard Lumber Company.

Q. How long have you been employed by them?

A. Since 1944.

Q. During any of that time has any of your

work been at Banks? A. Yes, sir, since 1945.

Q. And what are j^our duties?
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A. To scale these logs and determine the amount

of boards that can be sawed out of them.

Q. When is this scaling done?

A. After they are unloaded from the trucks and

before they are loaded on the cars.

Q. Do you recall an accident to Mr. Powell on

September 15, 1949? A. Yes, sir.

Q. Where were you just prior to the time of

that accident? [78]

A. I was fairly close to Mr. Powell in a group

of fellows standing there.

Q. How far was that from the place that the

logs would roll down the hill to the bunker?

A. I would judge about 60 feet.

Q. Why were you in that position?

A. Well, for two reasons. One was to get out of

the cloud of dust that always goes up when they

are dumped, and the other was to get out of the way

of the logs and to be in a safe place if one decided

to take a different direction.

Q. Did anything fly off those logs as they came

down? A. Occasionally a piece of bark.

Q. How far is this road that the trucks come in

and dumped those logs from the loading tracks ?

A. I think it would be 40 or 50 feet in a hori-

zontal distance.

Q. Would the logs be higher than the level of

the tracks ? A. In this case it was, yes, sir.

Q. How much higher would it be to the wheels

of the truck up on the road than the level of the

tracks ?
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A. I would say it would be 20 to 25 feet.

Q. And these logs are dumped off the truck to

the west and then they roll down an incline, is that

right"? A. Yes, sir.

Q. And of course, there is a log bunker west of

the tracks'? A. Yes, sir. [79]

Q. Is there a landing west of the log bunker ?

A. Yes, sir, there is a place that is fairly level

west of it.

Q. How wide is that level place west of the

bunker? A. About 20 or maybe 18 feet.

Q. And then over there west, what is the condi-

tion of the ground is it level or otherwise?

A. It is not level, it raises at about a 45 degree

angle I would say.

Q. What is on this landing?

A. Well, after loads of logs are dumped there

is an accumulation of bark.

Q. Did you see this slab that struck Mr. Powell ?

A. Yes, sir.

Q. Did you see it break off the log?

A. I didn't see it break off the log.

Q. Can you tell us the direction—first, did you

see it coming through the air?

A. I saw it in the air.

Q. From which direction was it coming toward

you? A. From the west and the south.

Q. Did you see it strike Mr. Powell ?

A. Yes, sir.

Q. AVliat did you do when you saw it coming?
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A. Well, I don't distinctly remember, but I

imagine that I shouted and backed off a few paces.

Q. Did you see Mr. Powell afterward'?

A. Yes, sir. [80]

Q. Where was he when you saw him after the

accident ?

A. He was crawling from under the car on the

other side.

Q. From the angle that the slab came through the

air could you tell me whether or not the log from

which it came had reached the bunker yef?

A. No, I couldn't tell you that.

Q. The tracks there run almost directly north

and south, is that right? A. That is right.

Q. And this slab would be coming from the

south and the west, is that right ? A. Yes, sir.

Q. I presume that you had watched this kind of

unloading for a long time up there?

A. Hundreds of times, yes, sir.

Q. Had anything of this particular nature ever

occurred before?

A. I have never noticed anything like this, no,

sir.

Q. Had you seen anything fly off those logs be-

fore?

A. Yes, pieces of bark would be about all.

Q. I don't know, maybe I asked this, did I ask

you whether you were about 60 feet north of the

place where the logs came down?

A. Yes, you asked that.

Q. Do you know about how far those logs were
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down the hill after they had been dumped when

you saw this slab coming [81] through the air?

A. About half way I would say.

Q. Then tell me about how far those logs would

fall when they are pushed off the truck before they

hit the ground?

A. Well, they were not all the same distance.

The top would fall farther, the truck load of logs

would be about 12 or 13 feet above the ground.

Q. I suppose those logs were different sizes?

A. Yes, sir.

Q. Do you have any idea of the average weight

of one of them?

A. The railroad company requires us to bill

them at 9 pounds to the board foot.

Q. Ordinarily how many board feet in one of

those ?

A. Well, that would vary up to a thousand board

feet.

Q. On an average?

A. I imagine about 200 feet—200 board feet.

(Cross-examination by Mr. Langroise.)

Q. Mr. Sage, as these logs came down did you

notice in this load how many had come down before

Mr. Powell was hit? A. No, sir, I did not.

Q. Do you know whether some of them had hit

the loaded cars?

A. No, I didn't—I don't know.

Q. You don't know whether they had or not?
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A. No, sir.

Q. Do you know whether some had gone down

and over the bunker [82] prior to those that you

noticed coming down when you saw this piece?

A. They could have, but I don't remember

whether they did or not.

Q. You saw it hit Mr. Powell?

A. Yes, sir.

Q. What did you notice it do to Mr. Powell?

A. Well, Mr. Powell threw his arm up to pro-

tect his face and it knocked him from this log back-

wards, that is as far as I could see because I was

one the opposite side of the log.

Q. What was the condition of this bunker be-

hind—that is, whether it was filled?

A. Well, there was bark behind this, that is why
the logs were there, to hold the bark back behind

there.

Q. And did it fill up to the top ?

A. It was fairly level with the top.

Q. And it had been full for some two weeks or

thereabouts before this accident?

A. Well, I wouldn't know exactly the time, but

it was some few days.

Q. The logs had been going over the bunker and

hitting the cars?

A. That happened quite often.

(Redirect examination by Mr. Langroise

—

pardon me, that was my redirect.)

Q. Do you know whether or not the bunker was
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full, that is, whether it was full or not full, did

some of the logs go [83] over anyhow?

A. Well, they could on account of when they get

on top of the others, they sometimes get to going

end-ways.

Q. Did you have control of those logs after they

are dumped off the trucks ?

A. No control whatever.

Q. When they are dumped they are on their

own? A. That is right.

Mr. Anderson: Plaintiff rests, your Honor.

Mr. Eberle : We rest as to the Plaintiff.

Mr. Anderson: I will be glad to make a motion

at this time.

The Court: I take it the matter is submitted as

to the case of the Plaintiff Union Pacific Railroad

Company and Hallack & Howard Lumber Com-

jDany ?

Mr. Anderson : That is my understanding.

The Court: The case having heretofore been

tried so far as the Plaintiff in that case, Mr. Powell,

and the Union Pacific Railroad Company is con-

cerned, and the jury in this case having found

negligence on the part of the Railroad Company in

not furnishing a safe place for Mr. Powell to work

in connection with the unloading of these logs, thoy

held that was negligence. There being an indem-

nifying agreement here from Hallack & Howard

Lumber Company to hold the railroad Company

harmless, there is only one thing that the Court

can do and that is [84] to find that the Union
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Pacific Railroad Company is entitled to recover

from the Hallack & Howard Lum'oer Company

under the indemnifying contract and on account of

the negligence found to have existed on the

premises. The Railroad Company may present their

findings and judgment in connection with that.

I will take a recess at this time for fifteen min-

utes and will talk with counsel about further pro-

ceedings.

September 22, 1953, 10:35 A.M.

Mr. Eberle: I understand that exhibit 2 was

admitted for all purposes as to all parties, I think

I am not in error as to that?

The Court: That is right, there were no restric-

tions as to that.

Mr. Eberle: I now offer exhibit 7 for the pur-

pose of showing the scope of that which was adjudi-

cated in the Powell case.

Mr. Elam: We have already stated what we

would stipulate

The Court: you are in another case now

—

we are trying the case of Hallack & Howard Lum-
ber Company vs. Bedal, we are trying this before

this jury.

Mr. Elam : We stipulated what could be read.

Mr. Eberle: I am not reading anything now, I

am offering it to show the scope of that which was

adjudicated and determined in this case. [85]

The Court: You are putting the transcript in

for that purpose alone?

Mr. Eberle: Yes, your Honor.
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Mr. Elam: We object to it on the ground that

it is incompetent, irrelevant and immaterial.

The Court : It may be admitted for that purpose

only.

Mr. Eberle: There is one more matter before I

call Mr. Armstrong. May it be stipulated that if

L. H. Anderson was sworn as a witness and in lieu

of his testifying, that he would testify that in the

Powell case, he at that time was counsel for the de-

fendant and that he had charge of the litigation and

that if either Bedal or his insurance carrier or any-

one else on his behalf had offered to take over the

defense or to assist in the same that Mr. Anderson

and his client would have accepted such defense or

assistance.

Mr. Elam: And also that neither Mr. Anderson

nor the Railroad Company at any time called on Mr.

Bedal to defend that case.

Mr. Eberle : You mean that they did not.

Mr. Elam : They did not.

The Court; It may be so stipulated.

U. R. ARMSTRONG
called as a witness for Hallack & Howard, in the

case of Hallack & Howard v. Bedal, after being first

duly sworn testifies as follows: [86]

Direct Examination

By Mr. Eberle:

Q. Mr. Armstrong, where do you reside?

A. Winchester, Idaho.
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(Testimony of U. R. Armstrong.)

Q. Are 3^ou now employed by the Hallack &
Howard Lumber Company? A. Yes, sir.

Q. In what capacity?

A. General Manager.

Q. And how long have you been so employed %

A. Thirty-nine years.

Q. During the year 1949 did you have charge of

the Hallack & Howard Company operations at Cas-

cade, Idaho? A. Yes, sir.

Q. Was it your Company that entered into a

logging contract with Bedal and Smith?

A. Yes sir.

Q. Mr. Armstrong, handing you exhibit 8

marked for identification, I will ask you what that

is?

A. This is a logging contract that Hallack &
Howard Company had with Mr. Bedal.

Mr. Eberle: If the Court please, there is a copy

in the pleadings but I would also like to oft'er the

original.

Mr. Elam: No objection.

The Court: It may be admitted.

Mr. Eberle: There are two clauses here that I

would like to read to the jury. [87]

The Court : You may do so.

Mr. Eberle: "It is further stipulated and agreed

that under no circumstances is the party of the

first part", (that is Hallack Howard Lumber Com-

pany) "to become liable for any claims whatsoever

which may be incurred by the parties of the second

part or any of their agents, servants or employees

in carrying out this contract" and then again,
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(Testimony of U. R. Armstrong.)

"Second parties further agree that all trucks and

drivers are to be covered by insurance to take care

of public liabilities and property damage, said in-

surance to specifically name and protect said first

party in case of possible accident involving persons

or property not connected with or owned by the

parties to this contract."

Q. Mr. Armstrong, it has been developed in the

case known as Powell vs. Union Pacific Railroad

Company that there were certain bunkers and log

landing at Banks, Idaho, do you know who put

those in?

A. The logging contractor, Mr. Bedal.

Q. Did you have anything to do with the installa-

tion of those log bunkers ?

A. No, we didn't.

Q. In exhibit 8 there is reference to a Banks

landing, you are familiar with those premises'?

A. Yes, I am.

Q. Are you also familiar with the premises

under lease at that time from the Union Pacific

Railroad Company ? [88-89]

A. Yes, I am.

Q. Are these properties identical?

A. I don't understand your question.

Q. With reference to the Banks Log Landing

and the leased premises?

A. Oh, yes, they are.

Q. In 1949 and in the carrying out of this logging

contract that you have just testified to did Hallack &
Howard Lumber Company have anything to do with
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(Testimony of U. R. Armstrong.)

the loading or unloading of logs at the banks

landing? A. No, sir.

Q. Who had the function of loading and un-

loading?

A. Our contractor Mr. Bedal.

Q. What employees, if any, did you have at

Banks, Idaho, or at the Banks Landing in Septem-

ber, 1949?

A. As I recall we only had two employees there,

scalers, log scalers.

Q. Did they have any function to perform other

than scaling the logs ? A. No, sir.

Q. Who cut the logs in the forest?

A. Our contractor, Mr. Bedal.

Q. You mean the defendant here, Bedal ?

A. Yes, sir.

Q. Who loaded those logs on the trucks and

brought them to the log landing at Banks,

Idaho? [90]

A. Our contractor Mr. Bedal.

Q. Did Hallack & Howard Lumber Company

take any joart in the loading or the unloading of the

logs at the Banks landing in 1949, in September

1949 ? A. No, sir.

Q. Did you employ any of the men working

there? A. No, sir.

Q. Did you have anything to do with the em-

ployees of the logging contractor, the third party

defendant, Bedal? A. No, sir.

Q. Did the Hallack & Howard Lumber Company

have anything to do with the logging operation at
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(Testimony of U. R. Armstrong.)

Banks in September 1949? A. No, sir.

Mr. Eberle : You may inquire.

Cross-Examination

By Mr. Elam:

Q. This Banks landing that you referred to that

consisted of this roadway along on top of this

elevation? A. Yes, sir.

Q. And the hill to roll down and the bunker?

A. Yes, sir.

Q. That road was there at the time you entered

into this contract? A. Yes, sir.

Q. And was there as a part of what is called the

landing? A. Yes, sir.

Q. And that road was for the purpose driving

trucks up and [91] unloading at the top of the

grade? A. Yes, sir.

Q. That had been there for a long time before

this contract was entered into ?

A. Yes, sir.

Q. And had been used for that same purpose ?

Mr. Eberle: We object to that as incompetent,

irrelevant and immaterial and not proper cross-

examination, and it is not within the issues.

The Court: It is immaterial for two reasons,

—

it doesn't make any difference how long it had been

used, the entire question is, was the use of it negli-

gent. It is not proper cross-examination. Objection

sustained.
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(Testimony of U. R. Armstrong.)

Q. And there was no other road there from

which to unload these logs?

Mr. Eberle: We object to that as incompetent,

irrelevant and immaterial.

The Court: The objection is sustained, there is

no other landing in question except where these

logs were unloaded.

Q. Now^, as to your employees, you say that you

had two scaling employees % A. Yes, sir.

Q. They worked there at the landing?

A. Yes.

Q. The manner of unloading the logs you heard

described here? A. Yes sir. [92]

Q. Is that the customary and the ordinary way

for unloading the logs?

The Court : Mr. Elam, I have ruled on that ques-

tion several times. It doesn't make any difference

what the customary way of unloading the logs was,

it is a question of whether it was negligent to un-

load them as they did.

Q. You were not there at the time the accident

happened ? A. No.

Mr. Elam. That's all.

Mr. Eberle: That's all. We rest your Honor.

The Court: I take it that it is understood that

all of the evidence introduced in the trial of the

case of Union Pacific Railroad Company vs. Hal-

lack & Howard Lumber Company was introduced in

vour behalf as against the defendant Bedal.
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Mr. Elam : No, your Honor, the Powell evidence

was not introduced as against this defendant.

The Court: No, not the Powell evidence but the

other witnesses, and that evidence is before the

jury and does not need to be repeated.

Mr. Elam: That is correct.

The Court: The jury may retire a few minutes.

Now, Mr. Elam do you desire to make a motion.

(In the absence of the jury.)

Mr. Elam: Comes now the third party defend-

ant at the close of the evidence introduced by the

third party [93] Plaintiff and as to each count of

the third party complaint moves the Court to dis-

miss the third party Plaintiff's action and to direct

the jury to return a verdict in favor of the third

party defendant upon the following grounds and for

the following reasons

:

1. That the Third Party Plaintiff's evidence is

wholly insufficient to warrant a recovery by it upon

the facts and upon the facts and the law the third

party Plaintiff has shown no right to relief.

2. That there is no evidence whatsoever to estab-

lish negligence on the part of the Third Party De-

fendant; that the evidence proves the following

facts

:

(a) That the logs were delivered in the regular

manner at the place designated by the Third Party

Plaintiff.

(b) That the logs were unloaded in the regular

and accustomed manner.
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(c) That the men below, including Powell, knew

that logs were being unloaded at the time of the

alleged accident.

(d) That the men below know that they must

watch to avoid the logs and the debris flying from

the logs.

(e) That is was not unusual for logs to split and

pieces to come off.

(f ) That the logs in falling, spinning and whirl-

ing would throw pieces therefrom.

(g) That the evidence shows that the splinter or

slab came off the log while it was half way up the

incline and before it reached the bunker or the

level place or space just west of the bunker.

(h) That this was an unavoidable accident.

(i) That there is no evidence whatsoever to show

that the unloading of the logs was other than used

in the unloading of other logs and there is no evi-

dence to show that the unloading itself was of any

negligent nature.

(j) That the evidence shows that if there was

an}' negligence on the part of Bedal, there was con-

tributory negligence on the part of Powell which

contributed to and was the proximate cause of the

accident.

(k) That the evidence introduced herein proves

that the obligation of Hallack & Howard was under

a specific indemnity agreement as provided in their

lease, that there is no such indemnity agreement as
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between Hallack & Howard and the third party

defendant.

3. That the contract between third party plain-

tiff and third party defendant is a written contract,

which according to its terms is not a contract of

indemnity, that the interpretation of this contract

is a matter of law and that this contract does not

impose on the third party defendant any agreement

or contract for indemnity or guaranty in connection

with the facts and the pleadings herein. [95]

The Court: I am going to overrule the motion

but in overruling the motion I want it understood

that I am not finally passing on the one question as

to whether this is an indemnifying contract or not.

I have heretofore ruled that it wasn't an indemni-

fying contract, without prejudice and I am still

holding that matter open.

(The following in the presence of the jury.)

The Court: You are excused until 2 this after-

noon, and we will recess at this time until 2 p.m.

September 22, 1953

Mr. Elam: Under the agreement between the

attorneys under which the testimony of Mr. Hansen,

Mr. Ritter, Mr. Parish and Mr. Sage was offered

and read into the record, we are taking that as our

evidence now, and we have no further evidence to

introduce. We rest.

The Court : The jury may retire and you may be

excused until 10 o'clock tomorrow morning.
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(The following in the absence of the jury.)

Mr. Eberle: Comes now the defendant and third

party Plaintiff Hallack & Howard Lumber Com-

pany, at the close of the evidence, all parties having

rested, and moves the Court for judgment in its

favor and against W. 0. Bedal in the amount of

the judgment entered or to be entered in favor of

the Union Pacific Railroad [96] Company and the

Oregon Short Line Railroad Company, and to direct

the jury to return a verdict in such amount in favor

of Hallack & Howard Lumber Company and against

the said W. O. Bedal, for the following reasons:

1. The negligence of Bedal was the sole, primary,

active, efficient and proximate cause of the injury

and damge to Powell resulting in the judgment

against the railroad company and in turn against

Hallack & Howard Lumber Company.

2. That such negligence and the tort involved

was committed solely by Bedal and was adjudicated

in the Powell action and the judgment against the

railroad company as well as the judgment against

Hallack & Howard Lumber Company here could

not exist without such determination, hence, as a

matter of law in this case, such judgment neces-

sarily determined that the act of negligence of

Bedal was such sole, active, primary and proximate

cause of the damage that resulted. Bedal had no-

tice of the Powell case and an opportunity to defend

and so likewise in the current case and so is bound

by the orders, instructions and judgment in the

Powell case.
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This Court, in the Powell case, held that whether

the operation of Bedal in allowing logs to be sent

down the steep incline was negligence was a question

for the jury, and the verdict pursuant thereto is

conclusive as to Bedal's negligence. It is not of

consequence that Powell did not sue Bedal in the

first instance, nor that [97] Bedal could have ten-

dered defenses not available to either the railroad

company or Hallack & Howard Lumber Company
because Bedal, by reason of his negligence, was not

only liable to the person directly injured as a result

of such negligence but also accountable to Hallack

& Howard Lumber Company which has been com-

pelled or will be compelled to respond in damage for

such wrong. The record is clear, only one tort is

involved and that the same was committed solely

by Bedal as an independent contractor and the

judgment in the Powell case necessarily adjudicated

such negligence and the amount of the damage sus-

tained, and any judgment rendered against Hallack

& Howard Lumber Company must necessarily be

recovered from Bedal as such tort-feasor. The de-

fenses set forth in the answer of the third party

defendant which Bedal contends could have been

set up had he been sued directly is immaterial in

this case because the right of Hallack & Howard

Lumber Company to recover from Bedal here is a

different and independent right resting upon the

principle that everyone is responsible for the conse-

quences of his own wrong and if another has been

compelled to pay such damage which the wrongdoer

should have paid, the latter is liable to the former.

As a matter of law Powell was not guilty of contrib-
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utory negligence, there were no contractual relation

between Powell or Bedal, nor was there the rela-

tionship of Master and Servant. There is no evi-

dence that the danger imminent that no reasonably

prudent person would have been where he was at

the time of the accident. Bedal cannot raise in this

action any question as to the negligence of Powell,

which as a matter of law was settled in the Powell

case. Bedal cannot deny here the facts upon which

the judgment in the Powell case depends and with-

out which it could not have existed. There could be

no defense made here that there may have been a

different rule as to the railroad company in the

Powell case which might not haAe been applicable

to Bedal had he been defending, because Hallack &

Howard Lumber Company assert here a right of

recovery on an independent duty and only owed

by Bedal to Hallack & Ploward Lumber Company

and to deprive Hallack & Howard Lumber Com-

pany the right to recover against the wrongdoer

would result in the unjust inrichment of the debtor

and how or in what manner Hallack & Howard

Lumber Company may be compelled to pay for the

wrong of Bedal is immaterial here because the only

question is, was it compelled to pay on account of

a tort committed by Bedal.

The Court: I would like to hear from you on

this motion providing you have any authorities.

(Remarks of Court and Counsel reported but

not transcribed.)
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The Court. I am inclined to grant this motion,

however, I will take it under advisement imtil ten

o'clock tomorrow morning. [99]

September 23, 1953—10 A. M.

The Court : I will review for a moment the steps

leading up to the decision I am about to make.

On October 13, 1950, one A. M. Powell as Plain-

tiff filed suit against the Union Pacific Railroad

Company under an Act of Congress, which among

other things provided that Railroad Companies

were required to furnish their employees with a

safe place to work. In that action it was alleged

that the Plaintiff in that action, Powell was em-

ployed by the Union Pacific Railroad Company

near Banks, Idaho, at which place there was a load-

ing bunker for the purpose of loading logs on de-

fendant Union Pacific's railroad cars. While he

was employed at that place, logs were being rolled

dow^n an incline in a hazardous and dangerous man-

ner which the Union Pacific knew or in the exercise

of reasonable care could and should have known,

and this was a violation of the Statute which re-

quired the Railroad Company to furnish the said

Powell with a safe place in which to work. The

case was tried before a jury and the jury held that

the manner of handling the logs was negligent and

retTirned a verdict against the Union Pacific for

$15,000.00. Judgment was entered on this verdict

on March 2, 1951, in which it was ordered, adjudged

and decreed that Powell recover from the Union
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Pacifiic the siim of $15,000.00 with interest at the

rate of six per cent per annum, and costs. [100]

Motion was made by the Union Pacific for judg-

ment nothwithstanding: the verdict—this was de-

nied by this Court. The Court finding that accord-

ing to the testimony the plaintiff was struck by a

slab from a log being unloaded from a truck on a

road some twenty feet above the location of the

bunkers w^here the logs were being loaded on the

train. A Cat and Boom were used and a line placed

under the logs and they were pushed off the truck

and down a steep incline, a distance of some twenty

or more feet, the incline was so steep that they fell

through the air for a distance of some twelve feet

before they hit the ground and then rolled on the

])alance of the distance to the bunker. The slab that

caused the injury to Powell broke off one of these

logs and was thrown through the air and no doubt

was caused to break from the log because of the

force of the drop.

The operation of driving these trucks to the to])

of this steep embankment and the pushing of the

logs off the truck and allowing them to descend

this steep incline to the track was negligence—this

was a question for the jury and on that ground the

Court denied the motion. An appeal was later

taken, which however, was dismissed after a com-

promise settlement. The Union Pacific made pay-

ment to Powell of $14,500.00 on December 15, 1951.

At the time this accident occurred the land u])on

which it occurred belonged to the Union Pacific

Railroad Company [101] and was leased to the
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Plaintiff in this action, the Hallack & Howard
Lumber Company. Under this lease, the Hallack &
Howard Lumber Company agreed to hold harmless

the Union Pacific Railroad Company and the leased

premises from any and all liens, fines, damages,

penalties, forfeitures and judgments in any manner

accruing by reason of the use or occupancy of the

premises by the lessee. This lease and agreement

was in full force and effect at the time and place of

the injury of said A. M. Powell. The injury to said

Powell was caused by the use and occupation of

the leased premises and the unloading of the logs

thereon by the Hallack & Howard Lumber Com-

pany who had exclusive jurisdiction over the un-

loading of the logs thereon, and this Court has held

that it was the duty of the defendant Hallack &
Howard Lumber Company to assume and pay for

all the injuries and damages that the Union Pa-

cific Railroad Company has been required to pay

for the injuries and damages sustained by A. M.

Powell.

In the matter that I am to decide, the Hallack &
Howard Lumber Comjoany entered into a contract

with the third party defendant, W. O. Bedal, in

which W. O. Bedal agreed to cut and load the logs

in question upon the railroad cars in Banks, Idaho,

and under the terms and conditions of said logging

contract it was stipulated and agreed as follows,

and I quote from the contract: '4t [102] is further

stipulated and agreed that under no circumstances

or conditions is the party of the first part to become

liable for any claims whatsoever which may be in-
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1

eurred by the parties of the second part or any of

their agents, servants or employees in carrying out

this contract, and under no circumstances shall this

agreement be considered as a partnership agree-

ment, nor shall the parties of the second part be

considered by this contract, or any interpretation

thereof to be the agents of the first party, and it is

understood and agreed that this is what is com-

monly termed and called an independent contrac-

tor's agreement." The part of this that is so out-

standing is "that the second parties further agree

that all trucks and drivers are to be covered by in-

surance to take care of public liability and property

damage, said insurance to specifically name and pro-

tect said first party in case of possible accident

involving persons or property not connected with

or owned by the parties to this contract."

Under the terms and provisions of this contract

W. O. Bedal was an independent contractor and

had charge and control of the premises in question

here which was leased by the Union Pacific to

Hallack and Howard Lumber Company and it was

while the Third party defendant, W. O. Bedal, was

unloading logs onto and using and occupying said

leased premises under the terms and conditions of

the logging contract between him and the Hallack

& Howard Lumber Company that the said Powell

was injured. In addition to the [103] contract it-

self, under the rule of equity, if the third party

Defendant W. O. Bedal was negligent in the un-

loading of the logs which caused the injury to the
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said Powell and his negligence caused the injury to

the said Powell under the circumstances here, an

implied contract of indemnity also arises in favor

of the Hallack & Howard Lumber Company as it

has been exposed to this litigation and compelled

to pay damages on account of the negligence of

Bedal. This right of indemnity is based upon the

premise that everyone is responsible for his own
negligence, and if another has been compelled by

the judgment of a court having jurisdiction, to pay

the damages which ought to have been paid by the

wrongdoer, that it may be recovered by him. Bedal's

position throughout the entire pendency of this

matter has been one of not seeming to care. The

answer filed by him has admitted that on or about

the 13th day of April, 1950, by an instrument in

writing, the said A. M. Powell notified the defend-

ant and third party Plaintiff the Hallack & Howard

Lumber Company of his claim against the Union

Pacific Railroad Company, and his claim against

the Hallack & Howard Lumber Company arising

out of the facts set forth in the third party com-

plaint. W. O. Bedal has also admitted that on or

about the 25th day of April, 1950, the defendant

and third party Plaintiff Hallack & Howard Lum-

ber Company by letter notified W. O. Bedal, third

party Defendant that it had received a written

claim from A. M. Powell, and at that time [104]

forwarded to said W. O. Bedal a copy of the claim

served by A. M. Powell. W. O. Bedal has also ad-

mitted that on or about January 10, 1951, the de-

fendant and third party Plaintiff, Hallack &
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Howard Lumber Company, in writing, by registered

mail, notified said W. O. Bedal, the third party

defendant of the filing of said complaint by the

said A. M. Powell and inclosed therewith a copy

of the complaint filed by A. M. Powell, and at that

time and in that manner notified the said W. O.

Bedal, among other things as follows: ''This letter

is to advise you that the Hallack & Howard Lumber
Company will look to you and your insurance car-

rier to hold harmless the Hallack & Howard Lum-
ber Company from any liability whatsoever in this

matter/' All of which more fully appears from a

copy of that certain letter from attorneys for the

defendant and third party Plaintiffs Phelps &

Phelps, Denver, Colorado, who at that time were

acting for the Hallack & Howard Luml^er Com-

pany, a copy of which letter is attached to the third

party complaint on file herein. W. O. Bedal has also

admitted that the third party defendant W. O.

Bedal failed and refused to defend the action of

A. M. Powell against the LTnion Pacific Railroad

Company, and refused to pay the claim of said

A. M. Powell, and has failed and refused to hold

this third party Plaintiff, Hallack & How^ard Lum-

ber Company, harmless. [105]

Had it not been for the Act of Congress known

as the Railroad Employees Liability Act, this ac-

tion originally no doubt, would not have been filed

against the Union Pacific Railroad Company, it

would probably have been filed directly against

W. O. Bedal the independent contractor who caused

the injury. His conduct, in view of the fact that



254 W. O. Bedal vs.

lie was the acting party throughout this entire case

although it isn't a case of estoppel under the law,

it is a case of equity or equitable estoppel at lease,

because he sat idly by and let the party whom he

was doing the work for, the Hallack & Howard
Lumber Company become liable here. The only

innocent party that there is to this lawsuit is the

Hallack & Howard Lumber Company, and they are

the ones who were responsible to the Railroad Com-

pany and the Railroad Company was liable and the

jury in the case that was tried heretofore found

that this was an act of negligence and brought in a

verdict against the Union Pacific Railroad Com-

pany. Should W. O. Bedal after all these proceed-

ings be allowed to gamble on another jury's verdict

which may be different from the jury's verdict al-

ready returned in this Court. The first jury found

that it was negligence to drop these logs off and

let them roll down this hill unrestrained as they

were, which caused the slab to break off, which in-

jured Powell. It would be a mockery on [106]

justice to say that W. O. Bedal, who rolled that log

off and caused this injury could come back here and

gamble with another jury, and sit idly by and let

Hallack & Howard become liable for his acts, and

then say that there must be another adjudication.

This has been a very difficult matter for the

Court, I felt that in rendering judgment of $18,-

334.15 against Hallack & Howard Lumber, that it

was an injustice but they had signed a contract to

the effect that they would protect the Railroad Com-
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pany and I found it necessary under the law to do

that, and I now find it necessary under the law to

instruct this jury that I having found in my judg-

ment that the Hallack & Howard Lumber Company
was liable to the Union Pacific Railroad Company
for $18,334.15 that I will instruct you as a matter

of law to bring in a verdict in favor of the Hallack

&: Howard Lumber Company and against W. O.

Bedal, for the sum of $18,334.15, that is the amount

found due from Hallack and Howard Lumber Com-

pany to the Union Pacific Railroad Company, by

this Court.

Mr. Chase, I will appoint you as foreman of this

jury, you may sign the verdict handed to you.

Sometimes it is necessary for the Court to assume

the responsibility in a case of this kind and I felt

that it would be an idle procedure for me to send

the jury out and then if your verdict was not in

accordance with [107] my way of thinking, I would

have to change.

The Clerk may file the verdict and Court will be

in recess. [108]

State of Idaho,

County of Ada—ss.

I, G. C. Yaughan, hereby certify that I am the

official Court Reporter for the United States Dis-

trict Court for the District of Idaho, and

I certify that I took the proceedings and evidence

had and given in and about the trial of the above-

entitled cause, in shorthand, and thereafter tran-

scribed the same into longhand (Typing) and

I further certifv that the foregoing transcript
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consisting of pages numbered to page 108 is a true

and correct transcript of the evidence given and the

proceedings had at the trial of the said cause.

In Witness Whereof I have hereunto set my
hand this 6th day of January, 1954.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed January 7, 1954.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby cer-

tify that the foregoing papers are that portion of

the original files designated by the parties and as

are necessary to the appeal under Rule 75 (RCP)

to wit:

1. Complaint.

2. Sunmions with returns attached.

3. Motion to Dismiss.

4. Stipulation filed Oct. 28, 1952.

5. Minutes of the Court of Nov. 14, 1952.

6. Motion and Order to Bring in Third Party

Defendant.

7. Affidavit of Mailing.

8. Summons with returns attached.
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9. Motion to Dismiss Original Complaint.

10. Motion for More Definite Statement.

11. Motion to Strike.

12. Motion to Dismiss.

13. Stipulation filed Feb. 27, 1953, and Order

attached.

14. Amendment to Third-Party Complaint.

15. Stipulation filed Apr. 7, 1953.

16. Minutes of the Court of April 8, 1953.

17. Order Denying Motions to Dismiss, etc.

18. Order Denying Motions of Deft, and 3rd

Party Defendant.

19. Stipulation filed July 29, 1953.

20. Answer of Defendant and 3rd Party Plff. to

Plff.'s Complaint.

21. Ansv/er of 3rd Party Deft, to PlfP's Com-

plaint, etc.

22. Request for a Jury.

23. Request for Admission (with exhibits

—

No. 3).

24. Motion to Strike.

25. Answer of W. O. Bedal to Request for Ad-

mission (with exhibits—No. 4).

26. Motions to Strike from Answer of W. O.

Bedal.

27. Stipulation filed September 15, 1953.

28. Minutes of the Court of September 15, 1953.

29. Order Overruling Motion to Strike.

30. Minutes of the Court of September 21, 1953.

31. Findings of Fact and Conclusions of Law.

32. Objections to Findings and Conclusions.

33. Minutes of the Court of September 22, 1953.

34. Judgment dated September 22, 1953.
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35. Order Staying Execution.

36. Verdict

37. Minutes of the Court of September 23, 1953.

38. Judgment dated September 23, 1953.

39. Notice of Taxation of Costs.

40. Memorandum of Costs and Disbursements.

41. Notice to tax costs.

42. Plaintiff's Memorandum of Costs and Dis-

bursements.

43. Motion to Amend Findings.

44. Motion to Amend Findings of Fact.

45. Notice of Appeal (Hallack and Howard
Lumber Co.).

46. Bond on Appeal.

47. Designation of Contents of Record on Ap-

peal.

48. Notice of Appeal (O.S.L. R.R. Co.).

49. Designation of Contents of Record on Ap-

peal.

50. Bond on Appeal.

51. Supersedeas Bond.

52. Order Extending Time.

53. Transcript of Testimony.

54. Exhibits Nos. 1 to 8 inclusive.

In Witness Whereof I have hereunto set my hand

and affixed the seal of said court this 8th day of

January, 1954.

[Seal] ED. M. BRYAN,
Clerk;

By /s/ LONA MANSER,
Deputy.
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[Endorsed] : No. 14197. United States Court of

Appeals for the Ninth Circuit. W. O. Bedal, Ap-

pellant, vs. The Hallack and Howard Lumber Com-

pany, a corporation, Appellees. W. O. Bedal,

Appellant, vs. Oregon Short Line Railroad Com-

pany, a corporation and L^nion Pacific Railroad

Company, a corporation. Appellees. Transcript of

Record. Appeals from the United States District

Court for the District of Idaho.

Filed: January 11, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated between plaintiffs, de-

fendant and third-party plaintiff, and third-party

defendant, through their respective attorneys, that

in this action where there has been an appeal from

the judgment of the Oregon Short Line Railroad

Company and Union Pacific Railroad Company
against the defendant Hallack and Howard Lumber

Company, and also an appeal from the judgment in

favor of Hallack and Howard Lumber Company

and against W. O. Bedal, one transcript may be used

on both appeals, and fui"ther that there need be only

one printed record herein, which said printed record

will be used for both appeals.

Dated : January 15, 1954.

/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

/s/ FRED M. TAYLOR,
/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed January 21, 1954, U.S.C.A.
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United States Court of Appeals

for the Ninth Circuit

No. 14,197

W. O. BEDAL,
Appellant,

vs.

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation, and

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

Appellees.

STATEMENT OF POINTS UPON WHICH
APPELLANT INTENDS TO RELY

Comes Now the appellant and pursuant to Rule

17 (6) of the Rules of the above-entitled Court does

hereby set forth the points on which he intends to

rely on appeal as follows, to wit:

I.

The the Court erred in denying the motion of

third party defendant to dismiss the third party

complaint.

II.

That the Court erred in sustaining and granting

the motion of third party plaintiff for a directed

verdict.
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III.

That the Court erred in its Findings of Fact and

Conclusions of Law in the following particulars

:

(1) In making the following Finding of Fact:

'^That the said unsafe place was created by the

fault or negligence of the defendant The Hallack

and Howard Lumber Company, by and through

W. O. Bedal, his agents, servants or employees, and

the said Union Pacific Railroad Company was guilty

of no active negligence ; that the active, direct, proxi-

mate and primary cause of said Powell's injuries

was that of the defendant. The Hallack and How-

ard Lumber Company acting by and through its

agent, the said W. O. Bedal, in unloading said logs

in the manner and under the circumstances herein-

before referred to."

(2) In making that portion the following Con-

clusion of Law:

"or independent of said lease."

IV.

That the Court erred in sustaining the motion of

Union Pacific Railroad Company to strike the sep-

arate defenses of third party defendant.

V.

That the Court erred in rendering judgment to

Union Pacific Railroad Company.

VI.

That the Court erred in rendering a judgment in

favor of third party plaintiff.
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VII.

That the Court erred in ruling on objections to

evidence as appears from the transcript of the

record.

YIII.

That the Court erred in entering an Order bring-

ing in appellant as third party defendant.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Appellant.

Affidavit of mailing attached.

Service of copy acknowledged.

[Endorsed]: Filed January 25, 1954.
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United States Court of Appeals

for the Ninth Circuit

No. 14,197

W. O. BEDAL,
Appellant,

vs.

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation, and

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

Appellees.

DESIGNATION OF CONTENTS OF
RECORD ON APPEAL

To the Clerk of the United States Court of Ap-

peals Ninth Circuit:

W. O. Bedal, appellant to the L^nited States Court

of Appeals for the Ninth Circuit, in compliance

with Rule 17 (6), hereby designates for inclosure

in the record on appeal all of the records, proceed-

ings and evidence in the above-entitled case.

Without restricting the foregoing there is hereby

designated for enclosure in the record on appeal

all the matters referred to in Rule 75 (g) of the

Rules of Civil Procedure, a complete Reporter's

Transcript of all proceedings, including but not

restricted to evidence offered and received. Exhibits
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offered and received, and all i)apers and proceedings

to the end that there shall be included therein the

complete record of all the evidence and proceedings

in the above-entitled case.

Dated: January 22, 1954.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Appellant.

Receipt of copy acknowledged.

[Endorsed]: Filed January 25, 1954.
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No. 14,197

United States Court of Appeals

For the Ninth Circuit

W. O. Bedal,

vs.

Appellant,

The Hallack and Howard Lumber

Company, a corporation,

Appellee;
and

W. 0. Bedal,
Appellant,

vs.

Oregon Short Line Railroad Com-

pany, a corporation, and Union

Pacific Railroad Company, a

corporation,

Appellees.

Appeals from the United States District Court

for the District of Idaho.

OPENING BRIEF FOR APPELLANT.

JURISDICTION.

On October 3, 1952, the Oregon Short Line Rail-

road Company, a corporation, and the Union Pacific

Railway Company, a corporation, commenced this ac-



tion against The Hallack and Howard Lumber Com-

pany, a corporation. The plaintiffs alleged in para-

graph I of their complaint that each of them were

corporations organized and existing under the laws

of the State of Utah. Plaintiffs also alleged that

The Hallack and Howard Lumber Company was a

Colorado corporation. Further, paragraph I stated

that the matter in controversy exceeded, exclusive of

interest and costs, the sum of $3000.00. (R. 3.)

The defendant. The Hallack and Howard Lumber

Company admitted in paragraph I of its answer to

plaintiffs' complaint, that the plaintiffs were corpora-

tions organized and existing under the laws of the

State of Utah ; that The Hallack and Howard Lumber

Company was a corporation organized and existing

under the laws of the State of Colorado, and that the

matter in controversy exceeded, exclusive of interest

and costs, the sum of $3000.00. (R. 68.) By these

admissions the District Court for the State of Idaho

had original jurisdiction of the civil action contained

in plaintiffs' complaint since the action was between

citizens of different States, and the matter in con-

troversy exceeded, exclusive of interest and costs,

the sum of $3000.00. Jurisdiction existed under Title

28, U.S.C.A. 1332.

On August 31, 1952, the defendant, The Hallack

and Howard Lumber Company asked the trial court

for leave to make W. O. Bedal, a citizen and resident

of the State of Idaho, a party to this action, and

asked that a summons and third party complaint be

served on him. (R. 17.) The court by an order



dated November 14, 1952, made W. O. Bedal a third

party defendant to the action. (R. 18.) The defend-

ant. The Hallack and Howard Lumber Company
brought in the third party defendant, W. O. Bedal,

under authority of Rule 14 A of the Federal Rules

of Civil Procedure.

The third party defendant, W. 0. Bedal answered

the complaint of the plaintiffs and the third party

complaint of The Hallack and Howard Lumber Com-

pany on August 27, 1953. (R. 72.) In paragraph I

of W. 0. Bedal's answer to the complaint of the

plaintiffs, the plaintiffs' allegations that they were

corporations organized and existing under the laws

of the State of Utah ; that the defendant. The Hallack

and Howard Lumber Company was a corporation

organized and existing under the laws of the State

of Colorado, and that the matter in controversy be-

tween them exceeded, exclusive of interest and costs,

the sum of $3000.00, were admitted. (R. 72.)

The case of the Oregon Short Line Railroad Com-

pany, et al., plaintiffs, v. The Hallack and Howard

Lumber Company, defendant, came on for trial before

the Court and the case of The Hallack and Howard

Lumber Company, defendant, and third party plain-

tiff, V. W. 0. Bedal, third party defendant, came on

for trial before the court and jury on September 21,

1953, with Honorable Chase A. Clark, Judge of the

United States District Court, in and for the State

of Idaho, presiding.

On September 22, 1953, a judgment against The

Hallack and Howard Lumber Company in favor of



the plaintiffs was entered and filed in the amount of

$18,334.15. (R. 104.) On September 23, 1953, the

Honorable Chase A. Clark granted the third party

plaintiff's motion for a directed verdict and on the

same date the jury returned a verdict according to

such direction in favor of The Hallack and Howard

Lumber Company and assessed damages against W.
0. Bedal in the sum of $18,334.15. (R. 105, 245.) On
September 23, 1953, the lower court entered judg-

ment, and judgment was filed against W. 0. Bedal,

and in favor of the third party plaintiff, The Hallack

and Howard Lumber Company, in the sum of

$18,334.15. (R. 107.)

On October 20, 1953, appellant filed with the trial

Court a notice of appeal from the judgment entered

in favor of The Hallack and Howard Lumber Com-

pany, and from that order of the United States Dis-

trict Court granting the third party plaintiff's motion

for a directed verdict. (R. 114.) Also on October

20, 1953, third party defendant, W. O. Bedal, ap-

pealed from the judgment entered in favor of the

Oregon Short Line Railroad Company and the Union

Pacific Railroad Company, and against the defendant

and third party plaintiff. The Hallack and Howard
Lumber Company, and also from the Findings of

Fact and Conclusions of Law filed in support of the

judgment. (R. 117.)

In a stipulation dated January 15, 1954, and filed

with the Court of Appeals on January 21, 1954,

entered into by and between the counsel for all of the

respective parties to this action, it was agreed that



in both the appeal from the judgment in favor of

the plaintiffs, Oregon Short Line Railroad Company
and Union Pacific Railroad Company, and the appeal

from the judgment in favor of The Hal lack and

Howard Lumber Company against W. 0. Bedal, that

one transcript and one printed record could be used.

The jurisdiction of this Court to hear both appeals

is based upon 28 U.S.C.A., 1291, 1294, 2107, and

Federal Rules of Civil Procedure, Rule 73.

STATEMENT OF FACTS.

The defendant appellant in this case is W. 0. Bedal.

W. O. Bedal was brought in as a defendant by way

of a third party complaint filed by The Hallack and

Howard Lumber Company. Originally the plaintiffs,

the Oregon Short Line Railroad Company and the

Union Pacific Railroad Company filed a complaint

against The Hallack and Howard Lumber Company

seeking damages in the amount of $17,001.98, together

with interest from December 15, 1951. In their

complaint against The Hallack and Howard Lumber

Company, the plaintiffs allege that on March 3, 1944,

the plaintiffs, as lessor, leased certain ground to The

Hallack and Howard Lumber Company as lessee,

which property is located near Banks, Idaho. (R.

3, 4.) Plaintiffs, hereinafter called the ''Railroads",

alleged that in this lease The Hallack and Howard

Lumber Company agreed to hold the Railroads harm-

less from any lien, fine, damages, penalties, forfeitures

or judgments in any manner accruing ''by reason of



the use or occupation of said premises by the lessee;

and that the lessee shall at all times protect the lessor

and the leased premises from all injury, damage, or

loss by reason of the occupation of the leased premises

by the lessee, or from any cause whatsoever growing

out of said lessee's use thereof."

The Railroads then allege that on September 15,

1949, a certain A. M. Powell, an employee of the

Union Pacific Railroad Company, was injured while

the defendant, or its agents, servants or employees

were loading logs onto the leased premises. (R. 4.) The

Railroad gave notice to the defendant. The Hallack

and Howard Lumber Co., of Powell's action against

the Railroad, and tendered the defense of the action

to it. (R. 5, 70.) On March 2, 1951, a jury returned

a verdict in favor of Powell in the amount of

$15,000.00, together with costs in the amount of $92.26,

the total of which was compromised on December 15,

1951, for $14,500.00, and that judgment was satisfied

by the Railroad. (R. 135, 151.) The Railroads' com-

plaint then alleges that the injury to Powell resulted

from the use and occupation of the leased premises

and that The Hallack and Howard Lumber Company
should indemnify the Railroad Company by reason

of the indemnity provision in such lease. (R. 4.) It

was alleged also in the complaint against the Lumber

Company that the Lumber Company was liable by

reason of the lease agreement, or independent of the

lease agreement. (R. 7.) Nowhere in the complaint

is it alleged specifically that The Hallack and Howard



Lumber Company was liable because of any negli-

gence.

After suit was brought against The Hallack and

Howard Lumber Company, hereinafter referred to as

the '^Lumber Company" it filed a third party com-

plaint by leave of Court against W. O. Bedal. (R. 19.)

In its third party complaint it alleges that W. 0. Bedal,

hereinafter called ''Bedal", was unloading the logs on

the day that Powell was injured, which was September

14, 1949. The Limiber Company further stated in its

complaint that Bedal was an independent contractor,

and agreed to haul logs for the Lumber Company,

unload them at the Banks site, and load them on to

the railroad cars. It is claimed by the Lumber Com-

pany that Bedal is primarily responsible for the in-

juries that occurred to Powell, and thus responsible

ultimately for the damages sustained by the Lumber

Company by reason of the judgment entered against

it in behalf of the Railroad. The Lumber Company in

its complaint also stated that Bedal was liable by

reason of a written indemnity agreement contained in

Bedal's logging contract. (R. 20, 21.) A copy of the

logging contract was attached to the complaint, as

Exhibit ''D" together with certain amendments. (R.

27, 48.)

The Lumber Company also alleges in its com-

plaint that it advised Bedal of the action by the

Railroad against the Lumber Company in a letter

dated October 14, 1952, which was attached to the

complaint and introduced in evidence at the trial as
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Exhibit ^'E". (R. 49.) This letter advised Bedal that

the Railroads had commenced an action against the

Lumber Company and that the Lumber Company

looked to Bedal to hold it harmless. In this letter

the Lumber Company asked Bedal to appear and

defend the action against it in the United States

District Court. This notice was given, the Court

should remember, with regard to the present action

between the Railroad and the Lumber Company.

In another letter attached to the complaint against

Bedal, Exhibit ''F" (R. 52), and dated January 10,

1951, an authorized agent of the Lumber Company

notified Bedal that Powell had filed a complaint

against the Union Pacific Railroad Company, asking

for damages in the sum of $45,000.00. The letter ad-

vised Bedal that the Lumber Company would look to

Bedal and his insurance carrier to hold the Lumber

Company harmless from any liability that might at-

tach to it by reason of Powell's filing a complaint

against the Union Pacific Railroad Company. The

Court will note that in this letter (Exhibit ^'F"), the

Lumber Company did not tender the defense of the

action by Powell against the Union Pacific Railroad

Company to Bedal, nor did it ask Bedal to intervene

in that case and protect the interest of either the

Railroad or the Lumber Company. Exhibit '^F" was

attached to the Lumber Company's complaint by

amendment on April 1, 1953. (R. 61, 64.)

Bedal admitted in his answer that the lease between

the Lumber Company and the Railroad was a true
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copy, and that on September 15, 1949, the lease agree-

ment was in full force and effect. (R. 72, 73.) In

answer to the Lumber Company's complaint Bedal ad-

mitted that he was an independent contractor. (R.

75.) Bedal also admitted that he or his agents were

unloading logs at Banks, under a logging contract,

and that a piece of timber broke off a log and struck

Powell, an employee of the Union Pacific Railroad

Company, and alleged the fact to be that this accident

did not occur by reason of any negligence whatsoever

on the part of Bedal. (R. 75, 76.)

Prior to the trial of the case the Railroads moved

to strike the special and affirmative defenses of Bedal

to their complaint. (R. 84.) The Lumber Company
made a similar motion. (R. 86.) The trial Court sus-

tained the Railroad's motion to strike the affirmative

defenses of the answer of Bedal to the Railroad's com-

plaint, (R. 89) but the motion of the Liunber Com-

pany to strike the affirmative defense was denied with-

out prejudice. (R. 89.)

It was stipulated by and between all of the parties

at the trial of the two cases that in lieu of producing

personally certain witnesses that the testimony of

Harry M. Hansen, Charles Ritter, Albert Parrish, and

Howard Sage, whose testimony appears in the case of

A. M. Powell, plaintiff, v. Union Pacific Railroad

Company, defendant (Case 2776), be admitted into

the record of the present actions.

The Railroads' case against the Lumber Company

was tried before the Court without a jury and the
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Lumber Company's case against Bedal was tried be-

fore the Court and jury. (R. 90.) At the trial of the

case the trial Court admitted into evidence certain

papers and pleadings in the case of A. M. Powell v.

Union Pacific Railroad Company, consisting of the

complaint of Powell, the answer of the Union Pacific,

the verdict of the jury, and the judgment of the

Court, the Union Pacific's motion for a judgment not-

withstanding the verdict, the order of the Court over-

ruling the Railroad's motion for such judgment,

the Railroad's motion for supersedeas bond, the

Court's order granting such bond, the Railroad's

notice of appeal, the supersedeas and cost bond, desig-

nation of the record on appeal, reporter's transcript,

notice to the appellee of the appeal, the filing of bond,

order extending time for filing record on appeal, satis-

faction of judgment, and notice to dismiss appeal.

All of the latter were admitted as plaintiff's Exhibit

No. 2. (See pp. 128, 154.)

The Railroads then submitted as Plaintiffs' Exhibit

No. 3 the request for admissions served upon the

Lumber Company which were not answered, and

which under Rule 36 were deemed to be true. (R.

155, 156.) By these admissions the Lumber Company

admitted that a piece of timber broke off a log and in-

jured Powell on September 15, 1949. It also admitted

that Bedal or his servants were using the premises

covered in Exhibit ''A" and that Powell was injured

while logs were being unloaded from the truck. The

Lumber Company also admitted that it owned the logs
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that were being unloaded from trucks and then loaded

on the railroad cars at Banks, Idaho, and that Bedal

was performing the loading and unloading on behalf

of the Lumber Company. Further the Lumber Com-

pany admitted that Bedal was paid for these services.

Plaintiffs' Exhibit 4 contained admissions of the

third party defendant, W. O. Bedal (R. 158), which

were similar to those just mentioned except Bedal de-

nied that he was loading logs at the time Powell was

injured. (R. 158.)

The Railroads then called Earl W. Bruett as a

witness. He was the assistant engineer for the Union

Pacific Railroad Company. (R. 161.) Plaintiffs' Ex-

hibit 5 was introduced which was a blueprint show-

ing the railroad track and right of way and the

premises leased to The Hallack and Howard Lumber

Company at Banks. (R. 162, 13.) The leased area is

shown in yellow. Certain trees were shown on the

blueprint and the word ''trees" was written opposite

them. (R. 163.) At that place Burett testified the

roadway on the lease was 18.7 feet higher than the

top of the railroad below. (R. 164.) In general the

track shown in the lease ran north and south. (R.

162.) From the top of the roadbank east toward the

railroad track there was a drop. However, there was

a level portion between the tracks and the foot of the

drop which amounted to approximately 15 or 20 feet.

(R. 166.) The road was right at the very edge of

the slope. The length of the slope at the place near

the clump of trees was about 47 feet. (R. 167.) From

the center of the side track shown on the map, Plain-



12

tiffs' Exhibit No. 5, to the edge of the lease is 8.5 feet,

according to Bruett. The track itself is 4 feet 8%
inches wide between the rails. Thus the leased prop-

erty would be about 6 feet from the west line of the

railroad track. (R. 168.)

The Railroad next presented the testimony of

George Hibbard, an employee of Bedal's, who was un-

loading his truck at the time Powell was injured on

September 14, 1949. (R. 168.) Hibbard stated that

he was unloading logs from a truck near a clump of

trees at about the time Powell was injured. He
marked an (x) in red pencil at that place. (R. 170.)

The logs were unloaded and pushed toward the track.

The logs would be unloaded by putting a cable under-

neath the load and then by using a boom. A bull-

dozer would push the logs off the truck and down the

slope. (R. 169.) Hibbard, while using the bulldozer,

would be on the west side of the logs at the time

they were unloaded (R. 171), although on page 169

he stated that he was "east on the side". Neverthe-

less, in answer to a question on page 171, in which

he was asked if he was standing on the opposite side

of the load of logs from where the railroad cars were

down below, he answered "Yes." (R. 172.)

Earl W. Bruett was recalled by counsel for Bedal

at which time he stated that the elevation from the

point Hibbard marked on the map, plaintiffs' Ex-

hibit 5, from the roadway to the railroad track was

18.7 feet.

Plaintiffs' Exhibit No. 6 was introduced and ad-

mitted, consisting of the Railroad's costs, expenses
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and attorney's fees in the trial of the earlier case

brought by Powell against the Union Pacific Com-
pany. (R. 174.)

The Railroad then introduced certain portions of

the testimony of Albert M. Powell, the plaintiff in

the earlier action. (R. 176.) This testimony was ad-

mitted only in the Railroads' case against the Lum-
ber Company.

At this point it should be noted that both the Rail-

roads and the Lumber Company introduced Exhibit

No. 7 for the purpose of showing the scope of what

was adjudicated in Powell v. Union Pacific Railroad

Company. (R. 174, 235.) Exhibit 7 consists of the

transcript of the proceedings in the Powell case to-

gether with the Court's instructions. Although in the

Railroad's action against the Lumber Company the

Railroad did not read all of Powell's testimony into

the record, nevertheless, since it also appears as the

Lumber Company's Exhibit No. 7, it is convenient

to include all of the pertinent testimony of Powell

as it appears in the original transcript. For the

purpose of this Statement of Facts the testimony of

Powell as it was introduced into the record will be

noted first and the testimony that was left out of the

present record, but as it appears in Exhibit No. 7,

will be examined next.

Powell was a car inspector for the Union Pacific

Railroad Company, and went to work at Banks,

Idaho, on June 1, 1949. (R. 177.) Powell's duty was

to inspect the loaded railroad cars after logs were



14

placed on them by means of a loading machine. (R

178.) Powell testified that the loading track was

within two or three feet of the bunkers. The bunker

was simply a row of logs, one on top of the other,

placed near the track to keep the logs that rolled

down the hill from coming into violent contact with

the cars on the other side of the bunker.

In describing the logging operations, Powell stated

that the trucks would come in from the west on a

little private road. The truck would stop and a

caterpillar with a hoist on it would operate in such

a way as to lift the load off the truck, and the logs

would roll down and hit the bunker log, and they

would stop if the bunker log stopped it. The bunker

logs in front of the track were about 6 to 8 feet

high at the time of the accident. Immediately prior

to the accident the bunker was full of debris, limbs,

small logs and bark, making it difficult for the bunker

to stop the logs, and some of them would spill over

and strike the cars. (R. 180.) Harry Hansen and

Charles Ritter also testified that there was debris

behind the bunkers. (R. 215, 196, 197.)

On the morning of the accident Powell had gone

about 60 to 80 feet north of the railroad car towards

which a truck was about to unload logs. (R. 181.)

He stepped from the top of the empty railroad car

up about two feet to the bunker. (R. 182, 183.) He
went north of the place the truck was unloading in

order to be in a safe place and stood with three other

men, Ritter, Hansen and Parrish. (R. 184.) Powell
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did not see anything coming through the air until

Ritter yelled ''Look out there", and then he saw the

slab, possibly three feet from him. (R. 185.) Powell

was hit and injured and because of these injuries

he brought his action against the Union Pacific Rail-

road Company, (R. 185), because of its failure to

furnish him a safe place to work. (R. 128, 130.)

Powell also pointed out that in loading the rail-

road cars the cars would start being loaded on the

south end of the bunker, and then as each car was

loaded the one next to it to the north would be

loaded, and the trucks on the road would dump the

logs to each particular car, depending on which was

to be loaded. (R. 187.) Bedal was responsible for

cleaning out the debris behind the bunker. (R. 190.)

The logs that made up the bunkers were the largest

logs that Bedal could obtain. (R. 191.)

The testimony of Harry H. Hansen was read into

the record. The Hansen testimony appeared in the

prior case of 'Powell v. Union Pacific Railroad Com-

pany. Hansen was employed by Bedal and was

standing near Powell at the time of the accident.

(R. 199.) The testimony of Hansen that is new is

that the loader near the railroad car was shut down

so that the logs could be dumped off the truck. (R.

200.) Like Powell, Hansen did not see the slab when

it broke off the log. (R. 22, 204.) Hansen claimed

that he had been in the same business since he was

18 years old, now being 32 years old, and that the

men below the unloading logs always moved away
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from them when they rolled down the hill. (R. 205.)

Hansen testified that in his experience he had never

seen a slab that large let go. (R. 206.) Hansen

speculated that probably the slab came from an un-

seen splinter from one of the logs in the load. (R.

206.) Hansen also stated that logs had been unloaded

at Banks in the same manner for a long time. (R.

207.) Page 208 of the Record shows Hansen was

asked

:

''During that time—let me ask this, operation of

the unloading of logs at the time Mr. Powell

was injured, was it the same operation that you
had been performing since May, 1949, since you

had been there?

A. Yes, sir."

Hansen also testified that when the logs came off

the load they came down with quite a force. (R. 208.)

The testimony of Charles Ritter was then read

into the record. Ritter also was employed by Bedal.

(R. 211.) Ritter added to the testimony of the others

a few items. First he described how the logs were

pushed off the trucks. He testified the logs were

pushed off in a series. Four or five would go at a

time, and there would be about three pushes per

load. (R. 215, 216.) He, like the other men, in-

cluding Powell, always went about 60 feet away to

get away from the logs being unloaded. (R. 216.)

Unlike either Hansen or Powell, Ritter saw the slab

break off the log. The slab did not break off the log

when it hit the flat place below where the debris was,



17

but instead broke off when it was about half way
down the hill. (R. 217.) It weighed approximately

80 pounds and was 4 or 5 feet long. Again, on page

221 of the transcript, Ritter pointed out that the

log had gone half way down the bank—down the 50

foot incline—when he saw the slab break off the

log and fly through the air, at which time he hollered.

Ritter also testified that the logs were handled that

day just as they were handled prior to that time

that this truck load was dumped. (R. 218.) Further,

Hansen, like the others, had never seen a slab like

this break off before. (R. 218.) Usually bark flew

off and went straight down the hill although at dif-

ferent times bark might go off at certain angles. (R.

220.) It was Hansen's belief that the slab flew off

the first bunch of logs that came down the hill, but

he was not sure. (R. 222.) He was sure that only

one slab flew off. (R. 223.)

Albert Parrish's testimony was also read into the

record. (R. 224.) He did not see the slal:) break off,

although he saw it in the air, about 10 or 12 feet

from the logs, flying toward the east. (R. 22, 225,

226.) Parrish also stated that he thought the bunker

logs were about three or four feet from the railroad

cars. (R. 227.) Parrish too, was employed by Bedal.

The next witness, Howard Sage, was employed by

The Hallack and Howard Lumber Company. He

was a scaler. He would scale the logs and determine

the number of board feet in them before they went

onto the railroad cars. Sage's testimony was the last
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read into the record. He, too, had gotten away to

what he called a safe place—about 60 feet from where

the logs rolled down the hill. (R. 229.) Sage did

not see the slab break off, but did say he saw it in

the air and testified it came from the west and south.

He also testified on pages 231 and 232 in part as

follows

:

^'Q. Do you know about how far those logs

were down the hill after they had been dumped,

when you saw the slab coming through the air?

A. About half way, I would say.

Q. I presume that you had watched this kind

of unloading for a long time up there?

A. Hundreds of times, yes, sir.

Q. Had any thing of this particular nature

ever occurred before?

A. I have never noticed anything like this,

no, sir.

Q. Had you seen anything fly off those logs

before ?

A. Yes, pieces of bark would be about all."

Sage testified that the average log contained about

200 board feet and weighed about 9 pounds per board

foot, and the distance from the top of the logs, that

is the top of logs on the truck to the ground was

12 or 13 feet. (R. 232.) Finally Sage said the logs

were on their own when they were dumped from the

truck. (R. 234.)

Following Sage's testimony the Railroads rested.

The Court ordered judgment in favor of the Rail-

roads and against the Lumber Company because of
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the Lumber Company's indemnifying agreement with

the Union Pacific Railroad Company.^

Then the Lumber Company presented some ad-

ditional evidence in the action against Bedal. Ex-

hibit 7, the transcript in the Powell case, was

admitted for the purpose of showing the scope of

what was adjudicated in the prior action. (R. 235.)

On page 236 of the transcript counsel for the Lum-

ber Company, as well as counsel for the other parties,

stipulated that L. H. Anderson, if sworn as a wit-

ness, would testify that he was counsel for the Rail-

road and that he had charge of the litigation in the

Poivell case, and that he would have said that if

either Bedal or his insurance carrier had offered to

take over the defense, or to assist Mr. Anderson, and

his client, that they would have accepted such de-

fense, or assistance, and that it was also stipulated

that at no time did Mr. Anderson or the Railroad

Company call on Bedal to defend that case. (R. 236.)

We wish to make clear that this stipulation was made

on September 22, 1953, and referred to the Powell

case tried on February 26, 1951. (R. 135.)

iThe only issue tendered by the Railroads' complaint against

the Lumber Company was that the lease agreement provided

under certain circumstances that the Lumber Company would be

liable for the Railroad's own negligence. (R. 3, 7.) The trial judge

also made this clear from his comments that the lease provision

constituted the sole basis for his decision. (R. 254, 255, 234, 235.)

There was no basis for the Finding of Fact submitted by the Rail-

roads that Bedal was negligent. (R. 97, 98.) Bedal asked the trial

Court to amend these findings consistent with issues tendered and

the evidence presented (R. 113), but the lower Court failed to do

so, and Bedal has appealed from those portions of the Findings

of Fact and Conclusion of Law which state Bedal was negligent

(R. 117).
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The Lumber Company then presented the testimony

of U. R. Armstrong, who was the general manager of

The Hallack and Howard Lumber Company. Arm-

strong identified the logging contract, Exhibit 8,

and stated that the Lumber Company had nothing

to do with the actual practice of unloading the logs,

or loading them on the freight cars. (R. 238, 239.)

Armstrong testified that the Banks landing con-

sisted of the roadway along on top of the hill, the

incline itself, down which the logs were rolled, and

the bunker. (R. 240.) The roadway was in the

same place at the time Bedal entered into the con-

tract as it was at the time of Powell's accident. As

a matter of fact the same road had been there a

long time before the contract was entered into. (R.

240.) This is the roadway from which logs were

dumped from Bedal's trucks. On page 241, the Court

sustained an objection to a question posed by counsel

for Bedal on the cross examination of Armstrong

which was as follows:

"Q. And had been used for the same pur-

pose?"

Bedal's counsel, Mr. Elam, was at that point re-

ferring to the use of the road. The Court said that

the answer to the question was immaterial. Further,

on page 241, the Court sustained an objection to the

question,

^'Q. Is that the customary and ordinary way
for unloading the logs?"
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Although the trial Court would not allow these

questions to be answered, it is clear from testimony

of other witnesses that the road had been used for the

same purposes for many years and that the logs were

being unloaded in the customary way.

After Armstrong's testimony the Lumber Company
rested. In a final presentation of the case, counsel

for Bedal asked for a motion to dismiss the third

party complaint, and counsel for the Lumber Com-

pany moved for a directed verdict. (R. 242, 245.)

In a statement to the jury the Court granted the

Lumber Company's motion for a directed verdict.

(R. 248.) In its comments to the jury the Court

pointed out that in the Potvell case the first jury had

found that Bedal was negligent in unloading the

logs, though not a party, (R. 248), and that the ques-

tion of whether the rolling of the logs down the hill

was negligent was left in the Powell case to that

jury and that Bedal should not now be allowed to

gamble on still another jury. (R. 249, 254.) Com-

ments of the Court on page 250, 254, 255, showed that

the Court granted judgment in favor of the Rail-

roads against the Lumber Company by reason of the

indemnify agreement supposedly contained in the

contract and lease between them.

Since in plaintiffs' Exhibit No. 7 the whole tran-

script of the prior Powell case was put into the

record in order to determine the scope of the prior

adjudication, it will be necessary to examine certain

other facts appearing in that case. For example, con-
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cerning the debris that was behind the bunker, though

in itself not relevant in any of the actions so far

as the breaking of the slab off the log is concerned,

Powell testified that he had told the Union Pacific

Railroad agent, Mr. Russell Eldridge, about the de-

bris at least three times prior to the accident and

stated that it created a dangerous condition. (See

Exhibit 7, pp. 11, 12, 13 and 67.) Eldridge admitted

that Powell did complain to him about the debris

but felt he was actually concerned because the logs

occasionally hit the railroad cars. (Exhibit 7, pp. 81,

85.) Eldridge also testified that logs had been going

over the bunkers and hitting the cars all year long

during that logging season, (p. 88.) PowelP also

said he didn't move further north because he had

2The exact testimony of Powell appearing on pages 61 and 62

of Exhibit 7 is as follows:

"Q. Yes, but I was wondering why you didn't move
further to the west, you said that you were 60 feet away
and I wondered why you didn't move further to be away
from this stuff that would fly off these logs ?

A. I never saw it go this far before this time.

Q. You were not anticipating such a thing to occur?

A. No.

Q. It hadn't ever occurred before?

A. No, not that far.

Q. All that had occurred before was the bark or a piece

of the bark would fly oft' and go a short distance and that is

the reason that you dropped over about 60 feet of where

those logs would come down?
A. Sure, I would be away from where they were unload-

ing. A log might start oif that hill and go over to another

direction.

Q. It wasn't an unusual operation, it was the same opera-

tion that they had been performing for a long time in dump-
ing the logs and in the manner that they came down?

A. You mean how they came down?
Q. There wasn't anything unusual about the operation, it
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never seen anything (referring to the slab) go off

that far before. (Exhibit 7, p. 62.)

Powell also testified that the unloading operation

was the usual dumping operation that had been going

on for a long time. (Exhibit 7, p. 62.)

Powell claimed that the load of logs on the truck

was 12 feet from the ground, that is, 12 feet from the

top of the load to the ground, and that usually there

were 8 feet of logs on the truck bed. (Exhibit 7, p.

64.)

At the end of the trial, counsel for Mr. Powell

amended his complaint (See Powell transcript, page

177), since it became clear that the slab broke off

the log while it was being unloaded in the usual and

customary manner. The debris filled bunker had

nothing to do with Powell's injury.

In its instructions to the jury in the Powell case

the trial Court stated that the Railroad Company

was required to furnish its employees with a reason-

ably safe place to work. The Court also instructed

the jury that contributory defense was not an ab-

solute bar, but that it could only be considered, if

any was to be found, in assessing damages. Pedal's

name is not mentioned in the instructions, nor was

was the same operation that they had been performing for

a long time?
Mr. Langroise. We object to that as calling for a conclu-

sion, he can ask for and the witness can state the facts.

The Court. Yes, he may answer as to what happened.

A. It was the same operation, the same dumping opera-

tion."
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any fact mentioned concerning the manner in which

logs were unloaded. The only specific instruction on

negligence was that the Railroad was under a duty

to furnish its employees with a safe place to work.

(See Instructions, Exhibit 7, pp. 182, 203.)

Since certain specific sections of the leases and con-

tracts involved in these actions will of necessity be

discussed in the argument, it is not considered neces-

sary here to include the provisions that will be dis-

cussed at that later time.

STATEMENT OF THE CASE FOR BOTH APPEALS.

W. O. Bedal is appealing from the judgment

granted by the lower Court in favor of the Railroad

and against The Hallack and Howard Lumber Com-

pany, and from certain Findings of Fact and Con-

clusions of Law filed in support of the Judgment.

Bedal is also appealing from the judgment and the

order of the Court directing the jury to render a

verdict in favor of The Hallack and Howard Lum-

ber Company and against Bedal. In this later case,

Bedal appeared as a third party defendant. Appeal

from two judgments are involved in this case. These

appeals are treated together in this brief, in so far

as the JURISDICTIONAL STATEMENT, SPECI-
FICATIONS OF ERROR and the STATEMENT
OF THE CASE are concerned. However, there are

separate arguments in the brief relating to matters
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peculiarly applicable to each specific appeal. Where
there matters would be repetitious in both appeals

if treated separately, they have been discussed in the

first argument and referred to in the second argu-

ment. The first ARGUMENT deals with Bedal's ap-

peal from the judgment rendered against him and

in favor of the Lumber Company after the trial Court

took the matter away from the jury by directing a

verdict in the Lumber Company's favor. In the second

ARGUMENT, Bedal supports his position that the

judgment rendered by the trial Court in favor of

the Railroad was erroneous in the first place, and

subsequently, of course, the subsequent judgment in

favor of the Lumber Company and against Bedal

would then be erroneous.

On September 15, 1949, an employee of the Union

Pacific Railroad Company, A. M. Powell, success-

fully sued the Railroad because of injuries he sus-

tained when a slab from a log that was being un-

loaded at Banks, Idaho, struck him, while he was

standing on a log bunker. The Railroad was charged

with providing its employee with a safe place to work.

There was nothing unusual about the logging op-

eration conducted on the day of Powell's injury. The

Railroad had full knowledge of the way it was con-

ducted that day as it did for months and years be-

fore. Neither The Hallack and Howard Lumber Com-

pany nor W. O. Bedal were parties to that first

action. W. O. Bedal was never asked by either the

Railroads or by the Lumber Company to defend that
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action. He was never asked to assist in it, nor in any

manner to participate.

The Lumber Company is now trying to hold Bedal

to all of the results of the first action by Powell

against the Railroad Company as if Bedal, himself,

was a party to that first action. Counsel for the

Lumber Company in his motion for a directed ver-

dict (R. 245) argued that Bedal was adjudged negli-

gent in the Powell case, and that this negligence made

him liable over to the Lumber Company, an innocent

party. The trial Judge of the Idaho Federal Dis-

trict Court, the Hon. Chase A. Clark, agreed with

counsel for the Lumber Company, and so stated his

opinion in his charge to the jury, asking them to

bring in a directed verdict. (R. 254.)

The Lumber Company was held liable to the Rail-

road because of a provision in its lease, which was

construed by the trial Court as requiring that the

Lumber Company indemnify the Railroad on account

of the Railroad's own negligence. There was no evi-

dence, whatsover, that the Lumber Company was

negligent. (R. 10.) The Lumber Company, of course,

since it stands in the position of an insurer or in-

demnitor of the Railroad Company, can only re-

cover against Bedal if the Railroad could recover

against Bedal. Bedal contends that there is no evi-

dence in the first case tried on September 15, 1949,

in which the Union Pacific Railroad Company was

adjudged negligent, to charge Bedal with any kind

of negligence. As a matter of fact, Bedal contends
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that he is entitled to review the whole record, and to

have his liability, if any, determined by a jury, and

to have the liability of the Railroad to Powell re-

tried also. Bedal could in no way be connected with

the prior adjudication. He was not asked to defend

by either the Railroad or the Lumber Company, and

he had no opportunity to take part in the litigation.

Consequently, the first case could not under any cir-

cumstances be res judicata against Bedal.

The Lumber Company, since it introduced the tran-

script of the first case (See Exh. 7) is bound by the

facts adjudicated therein. The undisputed facts in

the Powell case show that the Railroad Company
had full knowledge of the method and manner of

unloading logs at the Banks site. The Railroad knew

precisely how logs would be unloaded and the undis-

puted evidence shows that the logs were unloaded

at the time of Powell's injury in the same manner as

they had in prior months and years. If this was a

dangerous condition it was acquiesced in by the Rail-

road. Bedal contends that the Railroad is a joint

tort-feasor as a matter of law, and as such could not

recover against Bedal directly on the theory of im-

plied indemnity. As a consequence, neither can the

Lumber Company.

In addition, Bedal claims it w^as error for the trial

Court to fail to submit the question of Bedal's negli-

gence to the jury. Even if it were determined that

the Railroad was passively negligent, still it is a

question for the jury as to whether or not Bedal
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was negligent and whether Bedal's negligence was the

primary cause of the accident. These questions have

always been held to be for the jury. Bedal, further-

more, contends that it was not necessary in the first

action that his negligence be determined at all, and

consequently, according to the theory of res judicata

it would not be determined, since he was not a party,

and this determination should be left to still another

jury. This the trial Court refused to do.

The record in this case, together with Exhibit 7

shows conclusively that the Railroad was negligent

in placing Powell in a place near what was recog-

nized as an inherently hazardous operation that was

a natural incident to the logging business. There is

no evidence that the unloading operation itself was

negligently conducted. Bedal had nothing to do with

Powell being where he was at the time of his injury.

Although it is not the main contention of the Lum-

ber Company, it did allege in its complaint that

Bedal's contract with the Lumber Company should

be construed as an indemnity agreement. This con-

tract called for the cutting, hauling, unloading and

loading of logs. Bedal was an independent contractor.

Bedal claims that this agreement can in no way be

considered as an agreement to indemnify. As a mat-

ter of fact, counsel in his argument to the Court, in

support of its motion for a directed verdict, did not

even mention the contract being one of indemnity.

(R. 245, 247.) Since Bedal was not adjudged negli-

gent in the first action, or in any action, his agree-
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ment to carry liability insurance on his trucks can-

not be construed to be an agreement of indemnity.

Furthermore, since the Lumber Com})any was held

responsible to the Railroad, by virtue of its indem-

nity agreement, and not by reason of any negligence

on its part, such a provision in the logging contract

of Bedal could in no sense be construed as a promise

to indemnify. A reading of this long logging con-

tract makes clear that nowhere in it are the specific

words required of an indemnity agreement.

Since Bedal w^as asked to defend the suit by the

Railroads against the Lumber Company, and since

Bedal answered the complaint of the Railroads

against the Lumber Company, and further, since

Bedal appeared at the trial and cross-examined cer-

tain witnesses put on by the Railroad, and, of course,

since Bedal 's responsibility if any, rests upon a re-

covery by the Railroads against the Lumber Com-

pany, Bedal has appealed from the judgment of the

trial Court awarding the sum of $18,334.15 to the

Railroads. Bedal has also appealed from the Find-

ings of Fact and Conclusions of Law as submitted

by the Railroad (R. 92, 98), and as amended by the

trial Court (R. 113). The trial Court did amend

the Findings to clearly show that Bedal was an

independent contractor of the Lumber Company, and

not the Lumber Company's servant or agent. (R.

112.) Bedal, however, objects to the Finding of Fact

that the unsafe place—referring to the logging site

—

was created by the negligence of Bedal, and that this
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negligence was the active and primary cause for

Powell's injury. (R. 113.) Bedal contends that there

were no issues tendered by the Complaint of the Rail-

road against the Lumber Company on which such a

finding could be predicated. Such a Finding was

irrelevant to the action since the Court held that the

Lumber Company was responsible to the Railroads

by reason of its lease provision, and for no other.

Furthermore, there was no evidence in that case

that Bedal was negligent, or that his negligence was

the primary or active cause for Powell's injuries.

This finding is improper because in the first case of

A. M. Powell V. Union Pacific Railroad Company, no

such finding that Bedal was negligent could be made

either.

It is clear from the pleadings, the evidence, and

the statements of the trial Court (R. 254) that the

Railroads were successful by reason of Section 5 of

their lease agreement. (R. 10.) Section 5 of the

lease agreement, (the Railroad leased a small part

of its right-of-way for a consideration of $55.00 a

year to the Lumber Company), provided in sub-

stance that the Lumber Company should at all times

protect the Railroad from all injury or damage by

reason of the occupation of the leased premises, or

from any cause whatsoever growing out of lessee's

use thereof. Bedal contends that this language is not

sufficient as a matter of law to hold the Lumber

Company, an innocent party, responsible for the

negligence of the Railroads. Appellant also examines
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the rule of law that such an agreement of indem-

nity should be strictly construed and unless it is

clear from the language of the lease, a provision

hinting of indemnity must be construed against the

Railroad particularly where the Railroad seeks to

be held harmless from its own negligence.

Appellant calls particular attention to Booth-

Kelly Lumber Company v. Southern Pacific Com-

pany, 183 Fed. 2d 902 (9th €ir.). Bedal contends

that in both of its appeals, this decision supports the

position of appellant and that if the Court follows

the principles set forth in the Booth-Kelly case, then

both judgments against Bedal must be reversed. (See

Appendix for a discussion of this case.) In addition

Bedal contends that since the evidence shows without

doubt that the Union Pacific Railroad Company was

at the very least a joint tort-feasor because of its

acquiescence in any condition that existed at the time

of Powell's injury, the trial Court's failure to dis-

miss the complaint and to direct a verdict in favor

of Bedal was error.

SPECIFICATIONS OF ERRORS.

1.

That the Court erred in denying the motion of

third party defendant to dismiss the third party

complaint.
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2.

That the Court erred in sustaining and granting

the motion of third party plaintiff for a directed

verdict.

3.

That the Court erred in its Findings of Fact and

Conclusions of Law in the following particulars:

(1) In making the following Finding of Fact:

''That the said unsafe place was created by the

fault or negligence of the defendant The Hallack

and Howard Lumber Company, by and through

W. 0. Bedal, his agents, servants or employees,

and the said Union Pacific Railroad Company
was guilty of no active negligence; that the ac-

tive, direct, proximate and primary cause of said

Powell's injuries was that of the defendant. The
Hallack and Howard Lumber Company acting

by and through its agent, the said W. 0. Bedal,

in unloading said logs in the manner and under

the circumstances hereinbefore referred to."

(2) In making that portion the following Con-

clusion of Law:

'or independent of said lease."

4.

That the Court erred in sustaining the motion of

Union Pacific Railroad Company to strike the sepa-

rate defenses of third party defendant.

5.

That the Court erred in rendering judgment to

Union Pacific Railroad Company.
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6.

That the Court erred in rendering a judgment in

favor of third party plaintiif and against Bedal for

the reasons, and on the grounds as follows:

(a) There is no evidence in the record or in any

of the exhibits, whatsoever, that shows that Bedal was

negligent.

(b) The jury did not and could not find in the

case of A. M. Powell v. Union Pacific Railroad Com-

pany that Bedal was negligent.

(c) The case of A. M. Powell v. Union Pacific

Railroad Company in any event is not res judicata

as far as Bedal is concerned because he was not

given an opportunity to defend that case, or asked

by any party to assist in it. Furthermore, the evi-

dence in that case, exhibit 7, shows Bedal was not

negligent.

(d) The Hallack and Howard Lumber Company,

as a subrogee, stands in the same shoes as the Rail-

road.

(1) The undisputed testimony in the case of

A. M. Powell V. Union Pacific Railroad Company

shows that the Railroad acquiesced in a danger-

ous condition, and thus was a joint tort-feasor.

The Lumber Company, too, would have no better

right than the Railroad, and since there can be

no recovery between joint tort-feasors, the Ijum-

ber Company could not, as a matter of law,

recover from Bedal.
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(e) Whether Bedal was negligent or not, and

whether or not this negligence was the primary cause

of the injury to Powell, was a question for the jury.

7.

That the Court erred in ruling on objections to

evidence as appears in the transcript of the record

as follows:

(a) The Court erred in refusing to allow the

Lumber Company's witness, U. R. Armstrong, to tes-

tify that the roadway above the Banks logging site

had been used for the purpose of unloading logs for

a long time prior to Powell's injury, and that the

method of unloading the logs on the day of his

injury was the customary and ordinary way for doing

that kind of work. (R. 240, 241.)

(b) The specific questions objected to and held

to be immaterial by the trial Court are as follows:

''Q. And had been used for that same pur-

pose?

(The question is referring to the use of the

road.)

Q. And there was no other road there from

which to unload these logs?" (R. 241.)

"Q. Is that the customary and ordinary way
for unloading the logs?"

(c) Bedal specifies that the failure of the Court

to allow Armstrong to answer these questions was

error because the answer would further establish and

support other evidence that the Railroad knew of



35

conditions that existed at the time Powell was in-

jured, and if those conditions were dangerous, ac-

quiesced in them.

ARGUMENT I.

A PERSON IS NOT BOUND BY A JUDGMENT TO WHICH HE IS

NOT A PARTY, NOR PRIVITY TO A PARTY, AGAINST WHOM
THE JUDGMENT WAS RENDERED, OR IN FAVOR OP WHOM
THE JUDGMENT WAS RENDERED, UNLESS THE ORIGINAL
JUDGMENT WAS AGAINST THE INDEMNITEE, AND THE
INDEMNITOR WAS NOTIFIED OF THE SUIT AND GIVEN AN
OPPORTUNITY TO DEFEND IT.

The trial Court directed a verdict in favor of The

Hallack and Howard Lumber Company, and against

W. 0. Bedal, the third party defendant. The trial

Court in its statement to the jury pointed out that

in its opinion Bedal was adjudged negligent in an

action between A. M. Powell and the Union Pacific

Railroad Company.^ In the trial Court's opinion

W. O. Bedal was adjudged negligent in the Powell

case, and the Court held that this negligence was

responsible for the later judgment against The Hal-

lack and Howard Lumber Company. The Railroads

recovered a judgment against the Lumber Company,

because the Lumber Company in its lease agreement

contracted to indemnify the Railroads on account of

any damages, judgments, etc., which the Railroad

might have entered against them by virtue of the

occupation of the leased premises. (R. 10.)

^This case was tried in front of a jury on September 15, 1949.
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Appellants feel that a great many questions of

law and facts have been raised in this appeal. We
feel that every single one of them is important, and

merits the full consideration of the Court. On each

of the grounds we will mention we believe that the

many errors committed by the trial Court are re-

versable errors, and that the judgment of the Court

against Bedal should be set aside as well as the

judgment entered against the Lumber Company.

A stranger to a lawsuit cannot be bound by the

results of action to which he is not a party. It is

the firm contention of Bedal that not only is he not

bound by any of the facts adjudicated in the action

of A. M. Powell V. Union Pacific Railroad Com-

pany, but that he is entitled to retry every single

issue presented in that case. He is entitled to retry

the question of whether or not Powell should have

recovered a judgment against the railroads in the

first place, and whether the Railroads were negli-

gent or not. He is entitled to retry the question of

whether or not Powell was contributorily negligent,

or had assumed the risk of his employment.

The Hallack and Howard Lumber Company in

their complaint, (R. 19), allege that Bedal is the

indemnitor of the Lumber Company. In its first

count the Lumber Company states that Bedal was

liable to the Lumber Company because of an express

indemnity agreement. Secondly the Lumber Company

claims (and this is the real charge in their complaint

upon which they rely) that Bedal is liable because of



37

an implied indemnity agreement. By implied in-

demnity agreement the Lumber Company means that

Bedal's negligence was the primary cause of Powell's

injury. The Railroad's negligence was passive. The

Lumber Company, having paid the Railroad, would

stand in its shoes and therefore could assert the Rail-

road's right against Bedal as though it were a sub-

rogee.

Regardless of the theory of indemnity which we

will discuss later, the question still remains to what

extent is Bedal bound by the original lawsuit. Ap-

pellants will make an effort to examine cases which

fundamentally set forth the principles of res judi-

cata, and further to apply the rule in these cases to

the facts at hand. Bedal feels that the conclusiou is

inescapable, that it could not, and is not, bound by

the prior judgment rendered in favor of Powell. It

is well settled, of course, that the doctrine of res

judicata does not operate to affect strangers to a

judgment. In re Sharp, 15 Idaho, 120, 96 Pac. 563;

30 Am. Jur. Sec. 220. This of course is a common

sense rule. To make another person liable for a

judgment rendered in a separate independent action,

without the right of examination or cross-examina-

tion, without the right to introduce evidence, or the

right to appeal, would make such person liable for a

judgment and for all the effects of a judgment with-

out an opportunity to have his day in Court. This,

of course, is contrary to our American theory of

jurisprudence.
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There have been several extensions and refinements

of the doctrine of res judicata. It is held, for

example, that a person in privity with a person who

is a party to an action, is bound by the results of

that action as if he, too, were present. For example,

a person who controls an action, and has a financial

stake in the actual trying of the case, or a person

whose interests are represented by a fiduciary, or

by an entity or corporation of which he is a part, or

a transferee from a party to the action, are all held

to be what is known as "in privity" to one another.

The question of privity and who is bound in a law-

suit, and what is res judicata, has been examined by

Warren A. Seavey, in his article in the Harvard

Law Review, entitled ''Res Judicata. Reference to

Persons neither Parties nor Privities". Harvard

Law Review, Vol. 51, 1943, page 100.

It is also said that the only time that a prior

judgment will bind even the same parties to the

action is where the issues in a later suit are identi-

cal and where there is mutuality between the parties.

Nevertheless the doctrine has gone one step further,

but only one step further. It has been extended to a

situation where the same issues are being tried, and

the party who brings the second action against a

different party, was unsuccessful in the first action.

The new parties can successfully defend on the ground

of res judicata, but if in the first action the plaintiff

was successful and then later sued a new and en-

tirely different party on the identical issues, then he,
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the plaintiff, cannot insist on the doctrine of res

judicata as binding the new defendant. Here the

Courts say that there was a lack of privity between

the parties, and the defense of res judicata is un-

available in the plaintiff's favor. See Comment, Yale

Law Journal, 35 Y.L.J. 607, March, 1926.

An example of the latter principle is contained in

American Surety Company v. Singer Sewing Ala-

chine Co., 18 Fed. Sup. 750, 753, in which the New
York District Court states as follows

:

"In the proceedings which the Baldwins took

against the surety company in Idaho, it was de-

cided that the bond covered Anderson, as well

as the Singer Company. The judgment that the

surety company was finally compelled to pay

was an adjudication by due process of law in

favor of the Baldwins and against the surety

company, to the effect that the bond constituted

an agreement to pay if the appeal went against

Anderson. While the Singer Company was not

a party to that suit, the facts there adjudicated

against the surety company are conclusive against

it when it seeks to compel the Singer Company
to respond to the loss sustained in that suit."

In this case the American Surety Compam% as

plaintiff, was suing the principal on its bond. The

plaintiff had earlier allowed what amounted to a

default judgment to be taken against it. The Court

felt that since this was the case, the Singer Company

could not be responsible on its indemnity agreement..
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The surety company was not allowed to take ad-

vantage of its own mistake.

But an entirely different situation arises where an

indemnitor is sued and he is not a .party to the prior

suit, nor given an opportunity to defend a prior

suit from which it is claimed the liability of the in-

demnitee arose. In this respect it is interesting to

examine the applicable Restatements, both of Judg-

ments and Restitutions, that would be applicable

to this case.

Restatement of the Law of Judgments, Sec. 107,

provides as follows:

"RIGHTS OF INDEMNITEE AND INDEM-
NITOR INTER-SE AFTER JUDGMENT
AGAINST ONE OF THEM.

In an action for indemnity between two persons

who stand in such relation to each other that one

of them has a duty of indemnifying the other

upon a claim by a third person, if the third

person has obtained a valid judgment on this

claim in a separate action against

(a) The indemnitee, both are bound as to the

existence and extent of the liabilty of the in-

demnitee, if the indemnitee gave to the indemni-

tor reasonable notice of the action and requested

him to defend it or to participate in the defense."

The Court will note that in the body of this Re-

statement which would be applicable to this case,

the editors only contemplate an action in which the

indemnitee himself was actually a party to the prior
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suit. The Hallack and Howard Lumber Company
was not a party to the prior suit. (A. M. Powell v.

Union Pacific Railroad Company.)

In many cases, too, even where the indemnitee is

a party to the first suit, the indemnitor may be under

no duty to defend the first action, and of course

would not be bound by it unless he were. For

example on page 513 on the above Restatement,

paragraph 3, there is a comment on clause (a), which

states as follows:
^ 'Where a person is under a duty to another to

indemnify the other against losses suffered as a

result of a breach of contract or for a tort, the

indemnitor is entitled to a trial to determine

whether his liability has come into existence. He
may or may not be under a duty to the indem-

nitee to defend the action against the latter, and

if he is under no such duty he commits no breach

by failing to defend. In this event he is en-

titled, in the subsequent action against him for

indemnity, to show that the indemnitee was not

subject to liability and hence not entitled to in-

demnity/^ (Italics ours.)

Subsection (a) of Restatement of Judgments, 107,

points out that the indemnitor is bound as to the ex-

istence and extent of liability if the indemnitee gave

the indemnitor reasonable notice of the action and

requested him to participate in the defense. See Com-

ment E of Restatement of Judgments, 107. In this

Comment the following paragraph is inserted by the

editors

:



42

^' There must also be a tender of control either

joint or full. In order to bind the indemnitor in

a subsequent action against it, the indemnitee is

not obliged necessarily to surrender the entire

control of the defense; he must, however, request

the indemnitor to participate, and if the judg-

ment is given against the indemnitee, he must

permit the indemnitor to take appellant proceed-

ings.
'^

Appellants think it clear that the editor of Restate-

ment of Judgments had in mind in Section 107, that

in order for an indemnitor to be bound at all, the

indemnitee must be a party to the first action. This

certainly is true where the indemnitee Lumber Com-

pany is not even a party to the first action and did

not, and coud not, give Bedal, the alleged indemnitor,

an opportunity to defend the former litigation.

We have only to examine the facts to show that

Bedal could not be bound in the first action. The

injured party, Powell, an employee of the Union Pa-

cific Railroad Company, sued only the Union Pacific

Railroad Company. (R. 128.) It was only against the

Union Pacific Railroad Company that Powell obtained

a judgment. (R. 135.) The Lumber Company was

not a party to that lawsuit nor was it a party to the

judgment. The Railroad in turn sued the Lumber

Company after rendition of judgment against it in

order to recover on the basis of its express agree-

ment.*

^Bedal will point out later on in this brief that we feel the

Court was in error in construing this indemnity agreement in

favor of the Railroad Company.
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In its complaint against the Lumber Company,

(R. 3), the Railroad nowhere specifically states that

it was recovering or sought recovery from the Lum-

ber Company because of its negligence. The only

sentence in the whole complaint that could be other-

wise construed, and this would be stretching the

import of plain words, is that the Lumber Company

was liable because of its lease, or ''independent of

said lease" to the Railroad, he word "negligent" or

"proximate cause", or "primary" or "secondary"

negligence was never mentioned once in the complaint

of the Railroads. Further the evidence clearly shows

that the Lumber Company was not present either at

the time the logs were unloaded, nor at any other

times relevant to this action. Bedal was an inde-

pendent contractor, as the Lumber Company itself

alleged in its complaint against Bedal. (R. 21.) In

its Findings of Fact and Conclusions of Law sub-

mitted by the Railroad, and signed by the trial Court,

it should be noted on page 98 of the record that the

Railroads did not contend in their conclusions of law

that the Hallack and Howard Lumber Company was

negligent. The Railroads did include in paragraph

11 of its Findings of Fact that the unsafe place where

Powell was injured was the fault of the Lumber

Company, "its agents, servants and employees," and

the further finding that the Railroad Company was

not guilty of active negligence. The Lumber Com-

pany objected to the Finding of Fact that it was the

employer of Bedal. The trial Court sustained the

objections of the Lumber Company and the Findings
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of Fact and Conclusions of Law were amended to

show that Bedal was an independent contractor.^

Thus it becomes clear, not only from the evidence

which dictates the result, but from the Findings of

Fact and Conclusions of Law signed by the trial

Court, that the reason why the Lumber Company was

held responsible for the judgment against the Rail-

road in the Powell case was the simple fact that the

Court felt the Lumber Company had expressly in-

demnified the Railroad against its own negligence in

its lease with the Railroads.^

(Appellant would like to mention the general prin-

ciple of law that a principal is not liable for the negli-

gent acts of an independent contractor. This is such a

common principle that appellant does not think it

necessary to do other than refer to it. 27 Am. Jr. 504,

Sec. 27.)

The Lumber Company was cognizant of the fact

that in order to bind Bedal by a prior judgment

there would have to be something additional pleaded

in its first complaint. Consequently, the Lumber

sQrder of the trial Court dated September 25, 1953. (R. 113.)

6The Findings of Fact and Conclusions of Law in support of the

Railroads' judgment against the Lumber Company did infer in

paragraph XI that Bedal was negligent and his negligence was
the primary cause of Powell's injury. (R. 97, 98.) The trial Court
did not act on Bedal's motion to amend these findings (R. 113),

and Bedal has appealed from them. The trial Court felt that

Bedal was adjudged negligent in the Powell case. That this Con-
elusion was error we argue here. There can be no question,

though, that such a Finding in the Railroads' action against the

Lumber Company was outside of the issues tendered in that case

and was not the basis for the trial Court's judgment in the Rail-

roads' favor. (R. 254, 255, 235.)
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Company amended its third party complaint and

attached a letter addressed to Bedal and dated Janu-

ary 10, 1951. This letter was introduced as Exhibit

No. F. (R. 64.) It is clear from a reading of this

letter that the Lumber Company was merely advising

Bedal and its insurance carrier on January 10, 1951,

that it would look to Bedal in the event it was even-

tually held responsible for any judgment Powell

might receive against the Railroad Company. No-

where in this letter is there a statement that the

Lumber Company tendered the defense of the Powell

case to Bedal. Nowhere is there a request that

Bedal enter that lawsuit. This letter is nothing more

than a statement that the Lumber Company will hold

Bedal and his carrier responsible for any ultimate

liability that might or might not attach to the Lum-

ber Company. This letter was written by a Company

not even a party to the lawsuit. Can such a letter,

can such a failure to tender a defense, can indeed

such a set of circumstances, bind the appellant to a

lawsuit to which he could not be, and was not, a

party? It makes no difference that counsel for the

Railroad would testify two and one half years after

the Powell case was tried that had Bedal or his

insurance carrier offered to take on the defense of the

Powell case that the Railroad would not have ob-

jected. (Counsel stipulated that L. H. Anderson

would so testify on September 22, 1953, R. 236.)

Anderson's testimony not only came two and one half

years late, but from it the Lumber Company wants

the Court to draw the inference that the silent belief
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of the Railroad would take the place of notice and a

request to defend. The statement in the stipulation,

however, that must bind the Lumber Company is that

neither counsel for the Railroad Company, nor the

Railroad Company at any time called upon Bedal to

defend that case. (R. 236.) With these facts in mind,

the leading cases on this subject should be examined

and compared to the situation presented to this Court.

One of the leading cases in which the law of implied

indemnity and the principles of res judicata con-

nected therewith are discussed and applied is the case

of Washington Gas Light Company v. the District of

Columbia, 161 U. S. 316, 40 L. ed. 712. There the

Supreme Court of the United States was considering

an appeal as the Supreme Court of the District of

Columbia. The Washington Gas Light Company was

the defendant and was being sued by the District of

Columbia on the theory of implied indemnity. Prior

to the lawsuit, from which the Washington Gas Light

Company had appealed, a woman by the name of

Parker had fallen because of a hole in a sidewalk, been

injured, and had successfully sued the District of Co-

lumbia. The hole in the sidewalk was created by a de-

fectively installed gas box. The gas light company was

in charge of the installation. At the time that Parker

made a demand for recompense on the District of

Columbia, the District in turn made a demand on the

gas company to hold it harmless. Later, when Parker

sued the District of Columbia, the latter asked the

Gas company to hold it harmless, defend the case, and

to participate in it. This the Gas Company refused
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to do. Parker recovered a verdict against the District

of Columbia and it in turn sued the Washington Gas

Light Company. The District recovered a verdict

after a trial in the lower Court. It is in this case, so

often quoted, in which the Supreme Court of the

United States re-emphasized the general rule and the

rule applicable to cases of implied indemnity ever

since. The Court held in substance that a person who

has become liable in tort to another because of an

injury caused by his negligent failure to protect the

other from the tortious conduct of a third person is

entitled to indemnity from such third person for

expenditures properly made in the discharge of that

liability, if the payor could have recovered from a

third person for injury so caused to himself or to his

own property. Restatement of the Law of Restitu-

tion, Sec. 94, p. 413. However, before a prior judg-

ment can bind the defendant in a later suit by an

alleged indemnitee, and before every fact in the prior

suit is conclusive against the one sued, he must be

given proper notice and a full opportunity afforded

him to defend the first action. The Supreme Court

made this clear in its opinion on page 329 of the

United States Reports. The Supreme Court pointed

out that once a person, an implied indemnitor, is duly

notified and given an opportunty to come in and de-

fend a lawsuit by the party agaiuvSt whom a claim is

being made, he is no longer a stranger to that suit and

he has the same "means and advantages of contro-

verting the claim as if he were the real and nominal

party upon the record.
'^
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The Court should compare the general rule elicited

in Washington Gas- Light Company v. District of

Columbia, supra, to the facts in our case. Appellant

feels that there is no question but what it was not

afforded an opportunity to defend the Powell lawsuit

as a matter of law. It was not asked to defend the

claim of Powell against the Railroad. Bedal was not

asked to take part in the trial. The Railroad Com-

pany, the defendant in the Powell lawsuit, did not

and has never asserted a claim against Bedal. Under

these circumstances, certainly, Bedal could not be

bound by any single fact litigated in the original pro-

ceeding. Even the Lumber Company did not ask

Bedal to defend the first suit nor did it have a right

to do so.

There are numerous cases in which the general rule

has been stated that before a judgment is binding

on an alleged indemnitor, he must be given full notice

and an opportunity to defend. See 42 Cor. Jur.

Secundum, Sec. 32, (2), Sub-Sec. (c), p. 617.

United States Fidelity ,c& Guaranty Co. v. Daw-

son Produce Co., 68 P. 2d 105 (Okla.)
;

30 Amer. Jur. 970, sec. 238;

Inashima v. Wardall, 224 P. 379, 128 Wash.

617;

Southwestern Railway Co. v. Acme Fast

Freight, 19 S.E. 2d 286;

City of Lewiston v. Tsaman, 19 Ida. 653, 115 P.

494;

Seattle v. Northern Pacific Railroad Company,

92 P. 411 (Wash.).
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Nor it is sufficient that the indemnitor had actual

notice, acquired independently, of the pendency of an

original lawsuit to which he is neither a party nor a

privity, if he was not formally noticed in to defend

and PARTICIPATE in the proceedings by the origi-

nal party defendant, who later claimed to be an

indemnitee.

Burchett v. BlacUhiirne, 248 S. W. 853.

Cases annotated in 34 A.L.R. 1429.

An example of the failure or inability to properly

notify and bring in an indemnitor, and the results

of such failure can be seen from the recent case of

Crawford v. Pope and Talbot, Inc., et al., 206 Fed.

2d 784, Third Circuit, 1953. In this case Pope and

Talbot owned a ship. The National Boiler Cleaning

Company contracted to clean out the tanks in the

ship. An employee of National was injured in these

tanks because of the unseaworthiness of the ship. The

employee sued Pope and Talbot, the owners—who

owed a non-delegable duty to make the premises safe

for the employee, and Pope and Talbot cross com-

plained against National and asked the lower court to

bring National in as a third party defendant, claiming

it was ultimately responsible for the injury to its own

employee. The Federal District Court below took the

view under National's pleading that it could not be

held responsible because the original suit against

Talbot was by National's own employee and conse-

quently National would have the defense of the Long-

shoremen and Harbor Workmen's Compensation Act,
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it being the exclusive remedy, 33 U.S.C.A. Sec. 901,

et seq. However, the Court of Appeals for the Third

Circuit held that the lower court's motion to dismiss

National was erroneous since the defense of the Com-

pensation Act did not apply between National and

Talbot. The Circuit Court then was confronted with

the effect of the prior suit by the employee against

Talbot. On page 794 the Court pointed out the criti-

cal questions that it had to decide:

"When will the Court in the indemnity litigation

permit the parties to re-examine all the facts

with the possible result that the original judg-

ment is found wrong, thus leaving the indemni-

tee with nothing from which he can properly

claim indemnity*? And when will the Court con-

sider the indemnitee and the indemnitor bound
by the finding made in establishing the original

judgment?

"The general rule is clear. A person not a party

to a case is not bound by the findings in that case

in subsequent litigations involving the same facts

situation. Where the subsequent litigation in-

volved one of the same parties to the original

case, even that party is not bound since his adver-

sary, the new party, is not."

The Third Circuit Court held that National was

under no duty to participate in the defense of the

original action because the trial Court had dismissed

it, even though mistakenly. That was true, even

though Pope and Talbot had requested and demanded

that National defend and hold it harmless in the ori-
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inal suit. We think this case is important, and

would like to quote the following:

'^We conclude that the answers to the questions

posed above are as follows: If the indemnitor

was not a party to the original action against the

indemnitee, and where he was under no duty to

participate in the defense of the original action,

or where, being under such a duty, he was not

given reasonable notice of the action, and re-

quested to defend, neither the indemnitor nor the

indemnitee is bound in subsequent litigation be-

tween them by findings made in the original

action, where, on the other hand, the indemnitee

and the indemnitor are co-defendants, actively

participating in the defense of the original

action, or where the indemnitor, with notice of

the action, and of the indemnitee's request that

he defend it, does not participate in the defense,

but leaves it to the reasonable efforts of the in-

demnitee, then in subsequent litigation between

them, both the indemnitor and indemnitee are

bound under the findings necessary to a judgment

in the action."

''In the instant case there can be no question

but what Pope and Talbot notified National of

Crawford's and Lucibello's action against it by

endeavoring to interplead National as a third

party defendant. However, National took the

position that under the Longshoremen's and

Harbor Workers' Compensation Act, it could not

be sued for contribution or indemnity. Although

this view was mistaken as to the indemnity claim,

the Court below sustained it and prior to the

trial dismissed the petition to inplead National.

National, therefore, so far as it could know, was
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under no duty to participate in the defense of the

actions against Pope and Talbot. We conclude

that National cannot be bound by any of the

findings made in the litigations between Craw-

ford and Lucibello, and Pope and Talbot. Com-
pare the strikingly similar situations in George

A. Fuller Co. v. Otis Elevator Company, supra.

(This case is 245 U.S. 489.) Should Pope and

Talbot now press its claim for indemnity against

National it will be open to National to establish

that Pope and Talbot was erroneously held liable

to Crawford and Lucibello, and that therefore

Pope and Talbot may not claim indemnity from
this judgment. We think it must follow that if

National is free to relitigate all of the facts of

the situation at bar, Pope and Talbot cannot be

bound by these present findings as to these same
facts."

Certainly in this case, too, Bedal would be free to

relitigate all of the facts in the case, and submit those

facts to a jury. This the trial court refused to do.

(It should be pointed out that in the above case the

Third Circuit Court followed the rules set forth in

the Restatement of the Law of Judgments, Sec. 106,

107 (a), and particularly Comment 3 of the Re-

Statement.)

Bedal affirmatively contends that the trial Court

was in error in directing a verdict in favor of the

Lumber Company. Bedal had the right to have the

following questions submitted to the Jury:

1. Whether or not Powell should recover a verdict

against the Union Pacific Railroad Company based

upon the Railroad Company's negligence.
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2. Assuming that the Railroad Company was neg-

ligent, were the facts submitted in the suit by the

Lumber Company against Bedal such as to show that

Bedal, too, was negligent, and that his negligence

was a concurring and proximate cause of Powell's

injury'?

3. If the jury did hold that Bedal's negligence

was a concurring and proximate cause, was the Union

Pacific Railroad Company a tort-feasor, which would

preclude it from contribution from Bedal, and in turn

its subrogee, the Lumber Company, from such

contribution ?

4. Assuming that the Union Pacific Railroad Com-

pany was not a concurrent or joint tort feasor, never-

theless was Bedal the party primarily negligent as

opposed to the Railroad's ^'passive" negligence?

All of these questions were questions that Bedal

had a right to have a jury answer.

After all, before an indemnitor can be bound by a

prior judgment, to which it was not a party, the in-

demnitee must show that the indemnitor had a real,

and not a fictitious opportunity to appear and defend

the prior lawsuit. The indemnitor would have the

right to conduct the whole litigation, the right to

appeal, and the right to prosecute a defense without

the interference of any party to the lawsuit. This the

Lumber Company could not give Bedal, because it did

not have those rights to give away. See Rohh v.

Security Trust Company, 121 Fed. 460, Third Circuit.
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Appellant would also like to call attention of tlie

Court to: Cofax Corporation v. Minnesota Mining

and Manufacturing Co., 79 Fed. Sup. 842 (S. D.

N. Y.) 1947.

Section 96, Restatement of the Law of Judgments,

Sub-Section 2J

The Cofax case illustrates the close relationship

that may exist between parties, and still not bind

them to a judgment to which one of them was not a

party. No such relationship exists in the case at hand.

BEDAL'S NEGLIGENCE, IF ANY, WAS NOT IN ISSUE IN THE
POWELL CASE NOR WAS IT PASSED UPON.

Actually, even if Bedal was given notice, and an

opportunity to defend, still Bedal could only be bound

by the facts actually litigated in the first case.

42 Corpus Juris Secundum, Sec. 32, Comment (c),

page 617, states the general rule as follows:

''The former adjudication is not conclusive as to

the indemnitor's liability, unless such fact was
necessarily involved in the issues and litigated

and determined in the former action, * * *."

^"A person who is not a party to an action, who is not repre-

sented in it, and who does not participate in it, is entitled to an
opportunity to litigate its rights and liabilities. Where an action

is brought first against the one secondarily liable there is ordinarily

no reason for an exception to the ordinary rule of mutuality, and
hence, since it is clear that the person primarily liable should not

be bound by an action in which he does not participate, and in

which he is not represented, there is ordinarily no reason for. bind-

ing the unsuccessful claimant in the subsequent action." (Section

96(2), Restatement, Judgments.
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So even assuming that all of the proper requisites

had been given, what was adjudicated in the former

action ? Before we answer this question, Bedal thinks

it important to re-examine once again the case of

Washington Gas Light Company v. District of Co-

lumbia, supra. It will be recalled in that case that

the Gaslight Company was being sued by the District

of Columbia on the theory of primary negligence,

after the District had responded in judgment to

a woman by the name of Parker, who fell in a

hole in the sidewalk, created by the gas com-

pany. The Supreme Court pointed oiit that in ex-

amining the records of the first case, there was no

evidence that the District of Columbia had actual

notice of the defective condition, but that this lia-

bility rested on the fact that since the defect existed

over some period of time, the city had constructive

notice of its existence. This would mean that the city

was certainly a passive wrongdoer. In the first liti-

gation the gas company's negligence was also at issue,

since it was necessary to show that the gas company

created the defective condition. The Circuit Court

distinguished this case from an earlier decision.

Chicago v. Bobbins, 61 U.S. 298, 17 L.Ed. 298. In the

latter case there was a similar defect in a street, but

there the City of Chicago had actual instead of im-

plied notice of the defect and as the Supreme Court

said in the Gaslight case ''that in that case (Chicago

V. Bobbins), the liability of the city rested on actual

notice of the defect in the street, and not on implied

negligence based on the continued existence of the
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defect which caused the injury; therefore, the essen-

tial fact upon which the judgment against the city

rested did not, as a legal consequence, imply negli-

gence on the part of Bobbins. Here, of course, a dif-

ferent set of facts give rise to a different result.
'

'

Thus in the former case of Chicago v. Rohhins

supra a question for the jury was presented and that

was whether or not Bobbins, the supposed indemnitor,

was negligent. Certainly, in examining the transcript

in the Powell case, one must come to the inescapable

conclusion that the Railroad could be and in fact was

adjudged negligent on the basis of facts in that case

that would not involve a determination of Bedal's

negligence at all.

In the original case of A. M. Powell v. Union Pa-

cific Railroad Company therew as no evidence pre-

sented whatsoever that any employee of Bedal, or"

Bedal himself, was negligent in cutting the logs in

the forest, or negligent in the loading of them on the

truck, or negligent in driving the truck to the place

where they were dumped. There was no evidence in

the case whatsoever that the logs were dumped pre-

cariously or in a manner in which they had previously

not been handled or in a manner different from

logging operations generally. The only evidence that

existed in that case concerning Powell's accident was

that as the logs tumbled from the truck down a steep

incline to the bunker, a slab flew off the log. An acci-

dent occurred. The a;ffirmative evidence shows, from

every witness, including Powell himself, that such a
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thing had never happened before. (See R. 206, 218,

and p. 62 of the original Transcript, Exhibit 7.)

It is clear from the examination of both Exhibit 7

and the record in this case that the logs were being

unloaded exactly the same way as they had been for

months and years before. (P. 62 of Exhibit 7; R.

205, 207, 208, 218 and 231.)

Unquestionably the Union Pacific Railroad Com-

pany had actual knowledge of the way the logs were

being unloaded. Thus the issue framed in the first

case was whether or not considering the facts that

logs were being unloaded, did the Union Pacific

Railroad Company provide its employee, Powell, with

a safe place to work. The question of Bedal's negli-

gence was not and could not be at issue. Furthermore,

as we will point out later, there is no evidence what-

soever to show that Bedal was negligent, even in the

first case. Consequently, Bedal had a right to submit

the question of his negligence to the jury, even assum-

ing he was bound by the first case, which he was not.

The Supreme Court of the United States, in the two

cases just discussed, made this distinction, and

pointed out that where independent grounds of negli-

gence existed against the indemnitee, the indemnitor

was allowed to show that his actions were not respon-

sible for the original injury complained of.
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THE EVIDENCE IN THIS CASE CONCLUSIVELY SHOWS THAT
BEDAL WAS NOT NEGLIGENT, AND FURTHER THAT THE
UNION PACIFIC RAILROAD COMPANY'S NEGLIGENCE, IF

ANY, WAS ACTIVE NEGLIGENCE, AND WAS THE SOLE AND
PROXIMATE CAUSE FOR POWELL'S INJURY.

The trial Court erred in failing to grant appellant's

motion to dismiss the third party complaint and to

direct the jury to return a verdict in his favor. (R.

242.)

Bedal would like at this time to examine briefly the

evidence in the case. Bedal will examine not only the

testimony adduced in the action between the Lumber

Company and Bedal, but also the testimony estab-

lished in the case of Powell v. Union Pacific Railroad

Company. (Lumber Company's Exhibit No. 7.) The

testimony conclusively shows that if there was negli-

gence, the only negligence that existed, or could be

found, was that of the Union Pacific Railroad

Company.

In the original action Powell established that the

bunkers were filled with debris, causing logs that

were rolled down the hill to jump over the bunker,

and on occasions strike the railroad cars. But it be-

came clear from the testimony that the fact debris

existed in the bunker had absolutely nothing to do

with the slab breaking off the log. The only people

who saw the slab break off the log testified that it

broke as the log was rolling down the hill and the slab

came off prior to the time the log had reached the i

bunker. (R. 217, 221, 226, 231, 232.)

Even in the Findings of Fact and Conclusions of i

Law, (R. 92), submitted by the Railroad Company,
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it is not contended that the debris in the bunker had

anything to do with the slab breaking off the log.

The Court itself recognized this in its statement to

the jury, directing a verdict in favor of the Lumber
Company. (R. 249.)

From the evidence adduced at both trials we feel

that the trial Court's comments to the jury (pp. 248,

255), have no foundation in fact. We would like to

take these points up in order:

There was no evidence that Bedal was negligent in

handling his logs. This evidence was not presented

in the first case and was not at issue. There were no

instructions submitted in the first case which asked

the jury to find that Bedal was negligent in unloading

logs. (See Instruction, Plaintiff's Exhibit 7, p. 182,

et seq.) The only evidence that appears in that case,

or this one, is that the Lumber Company had been

unloading the logs in this manner for a long time

prior to the accident of September 15, 1949.

The trial Court claimed in its charge to the jury

that the logs were rolled down a steep incline, a dis-

tance of 20 feet or more. The evidence in the cases

show that the distance was more than 20 feet, in fact

a distance of 47 feet. (R. 164.) Also the height of the

roadway from which the logs were dumped above the

railroad track was 18.7 feet. (R. 172.) The logs

that were being unloaded was an average load of logs.

(Plaintiff's Exhibit 7, page 55.) The distance from

the top of the logs on the bed of the truck to the

bottom of the wheels of the truck from which the logs
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obviously would have to fall in any location was a

total distance of 12 feet. (Plaintiff's Exhibit 7, page

64; R. 232.) The logs when they were pushed off the

truck with a caterpillar tractor, hit the ground with

considerable force, and rolled down the hill to the

bunker. Powell and three other employees always

went north of where the logs were being unloaded

to avoid being hit by bark and to be in a safe place.

(R. 216, 184; p. 62 of Cross-complainant's Exhibit 7;

p. 73 of the same Exhibit.) None of these facts create

an inference of negligence against anyone.

The Judge did not, as he stated, submit in the first

case the question of whether or not it was negligent

to unload the logs down the steep incline, but sub-

mitted, rather, the question of whether the Railroad

Company provided Powell with a safe place to work.

(R. 249, Cross-complainant's Exhibit 7, p. 186, 187.)

As pointed out before in this brief, the undisputable

evidence is that a slab of this kind, a piece of timber

such as this, weighing 60 or 70 pounds, had never been

known to have broken off a log and traveled that

distance before.

It was under these facts that the trial Court says

that Bedal had to be adjudged negligent in the first

action. We feel just the opposite. We feel these facts

are not sufficient to show that Bedal was negligent at

all in any action. What may we ask the Court could

Bedal have done that he did not do ? Wherein did his

negligence lie? What was unreasonable about the

method in which the logs were unloaded ? There is no
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evidence that the logs were unloaded in a manner not

consistent with normal logging operations. Certainly

there is always going to be a certain amount of risk

in any logging operation when logs the size of these

are loaded and unloaded. There is not even any evi-

dence contained in either the record or cross-com-

plainant's Exhibit 7 that any of Bedal's employees

handling the actual unloading process knew that

Powell was within 60 or 70 feet of the place

of unloading, or knew that there was a splinter

in the load, or had reason to know that a slab

might fly off. There was no evidence in the Powell

case, or this one, of that fact, because there was

no need to present that evidence. The Railroad

Company was adjudged negligent in failing to pro-

vide a safe place to work. After all, the Railroad had

sole control over its employee, Powell. There is no

evidence that Bedal had any, or that he could tell

Powell where to be, or where not to be. Perfectly

normal operations can create danger to people if they

get in the way of these operations. For example, it

would be dangerous to stand right below these logs

as they were being unloaded, or it would be dangerous

to look into a dynamite hole when a dynamite cap

was being exploded. Any number of situations can be

dangerous. If there was any negligence at all, and

this too, we honestly doubt, it was in the Railroads

failing to have someone available to tell Powell to get

further down the track, or to provide a safe place for

people to stand while these logs were being unloaded,

and be protected under such circumstances. Thus, we
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say that from the evidence presented it conclusively

shows that under no stretch of the imagination does

one scintilla of evidence appear that Bedal was negli-

gent. And as a result, the motion for a directed ver-

dict for appellant should have been granted by the

trial Court.

SINCE THE RAILROAD ACQUIESCED IN THE MANNER THE
LOGS WERE UNLOADED, IT WAS A JOINT TORT-FEASOR
AND THERE CAN BE NO CONTRIBUTION OR INDEMNITY
BETWEEN JOINT TORT-FEASORS OR THEIR SUBROGEES.

If the act of unloading logs was dangerous, the

Railroad most certainly knew it, and acquiesced in it.

Powell himself stated in the first action that the

logging operation had been performed that way for a

long time. (Cross complainant's Exhibit 7, p. 62.)

The Lumber Company employee, Howard Sage, stated

that he had watched this kind of unloading hundreds

of times, and '

' I had never noticed anything like this,

no, sir." (R. 231.) Charles Ritter said logs were

handled the same way prior to the accident. (P'. 218.)

Harry Hansen said that the logging operation was the

same method of unloading that had been employed

since May, 1949. (R. 208. Also see R. 207.) U. R.

Armstrong testified that Banks Landing consisted of

the hill, a road on top, and that this topography had

existed for a long time prior to the time the contract

with Bedal was entered into. (R. 240.) There can

be no question but what the Railroad had actual

notice of the method of unloading logs. Both its car

inspector, Powell, and Russell Eldridge, the Station

i
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Agent for the Railroad at Banks, Idaho, were thor-

oughly familiar with the method of unloading.

Russell Eldridge used to go down by the track

where the unloading was done about once a day. He
testified he was conversant with the bunkers. He
testified that the debris and material filled up behind

the bunkers every year. (Pp. 80, 87 plaintiff's Ex-

hibit No. 7.)

If this situation was dangerous to the Railroad's

employees it was wholly within the province of the

Railroad Company to correct. There was nothing

hidden about the fact that logs were rolling down a

hill. What happened every day at Banks, Idaho, was

something quite different from the multitude of hap-

penings in which a passive wrongdoer is in the end

absolved from all blame. The cases which the re-

spondent will undoubtedly rely upon are those cases

in which a city, for example, recovers from a con-

tractor because of a hidden defect in its streets or on

its sidewalks. This was the situation in the Wash-

ington Gaslight Company v. District of Columbia,

supra. There the city had actual knowledge of the

hole in the sidewalk. How different it is then when

the one adjudged negligent by a jury has full knowl-

edge day by day of all of the surrounding circum-

stances which eventually resulted in injury to Powell.^

Apparently, the only person of all of those men

waiting for the logs to be dumped that was not watch-

^Though Bedal must admit that even the evidence of negligence

against the Railroad was negligible at most.
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ing the unloading operation was Powell himself. But

assuming there was negligence, as the prior jury must

have assumed, then the negligence had to be that of

the Railroad in not giving Powell and not requiring

Powell to be in a safe place while he was working.

Knowing what it did know about the unloading opera-

tion, the Railroad Company actively participated in

the injury sustained by Powell. There is absolutely

no evidence to the contrary, either in the record be-

fore this Court or in the transcript submitted by

cross-complainant, to show that the Railroad did not

know of the situation that existed at the time Powell

was injured. Every single item and every event that

occurred on the day of the Powell injury occurred on

the day before and the day before that for months

past. If a Court could conclude from the evidence

that Pedal's method of unloading was dangerous then

most certainly the least that the railroad did was to

acquiesce in it.^ By acquiescing in it, it became an

active wrongdoer. An active wrongdoer who is ad-

judged negligent has no right of contribution from
jj

another. Since the Lumber Company indemnified the

Railroad by reason of its contract to hold the Rail-

road harmless even for its own negligence, it being

the insurer, can stand in no better position than the

Railroad, its insured.^" Bedal contends then as a mat-

sPowell alleged in his complaint that the Railroad had actual

knowledge of the manner in which the logs were unloaded. (R.

129, para. IV.)

i^Bedal would not be bound by the judgment against Powell,

since he did not have notice, nor was he a party to that action,
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ter of law that the Railroad Company was an active

joint tort feasor and could not recover against Bedal

directly. Since the Railroad could not do so, neither

can the Lumber Company.

The Restatement of the Law of Restitution, Sec-

tion 102, Chapter 3, Page 429, provides as follows:

''Where two persons acting independently or

jointly, have negligently injured a third person

or his property for which injury both became
liable in tort to the person, one of them who has

made expenditures in the discharge of their lia-

bility is not entitled to contribution from the

other. '

'

Taylor v. J. A. Jones Construction Co., 141 SE
492 (N.C.) (1928) ;

Massachusetts Bonding dc Insurance Co. v.

Dingle-Clark Co., 52 NE 2d 340 (Ohio)
;

City of Lewiston v. Isaman, 19 Idaho 653, 115

P. 494, 499;

Fidelity and Casualty Co. of N. Y. v. Federal

Express, 136 Fed. 2d 35 (6th Cir. 1943)
;

nor given an opportunity to defend that action by any person.
However, the Railroad and the Lumber Company are both bound
and concluded as to all facts established against the Railroad in

the earlier action, and if the judgment in the earlier action rested

on a fact fatal to recovery in an action over against the indemni-
tor, the later action against the indemnitor may not be success-

fully maintained.

American Surety Co. v. Singer Sewing Machine Co., 18
Fed. Sup. 750, 753.

Since the Lumber Company was required to pay the Railroad

because of its contract of indemnity, the Lumber Company would
be in the position of a subrogee. A subrogee or insurer stands in

the same shoes as does the party he insures or indemnifies.

Massachusetts Bonding & Insurance Co. v. Dingle-Clark

Co., 52 N.B. 2d 340, 344 (Ohio).
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Atlanta Consolidated Street By. Co. v. South-

ern Bell Tel. d Tel. Co., 107 F. 874 (Cir.Ct.

ND. Oa.)

;

Booth-Kelly Lumber Co. v. The Southern Pa-

cific Co., 183 F. 2d 902 (9th Cir.).

Section 95 of the Restatement of Law of Resti-

tution, Chapter 3, Page 415, provides as follows:

''Person Responsible for a Dangerous Condition:

"Where a person has become liable with another

for harm caused to a third person because his

negligent failure to make safe a dangerous condi-

tion of lands or chattels, which was created by the

misconduct of the other, or which, as between

the two it was the other's duty to make safe, he is

entitled to restitution from the other for expendi-

tures properly made in the discharge of such lia-

bility tmless after discovery of the danger, he

acquiesced in the continuation of the condition."

(Italics ours.)

The editors of the Restatement elaborate on what

they mean by acquiesce in the "continuation of the

condition" in the comment following the principal

rule.

"In all of these situations the payor is not barred

by the fact that he was negligent in failing to

discover or to remedy the defect as a result of

which the harm was occasioned; in most of the

cases it is because of this failure that he is liable.

On the other hand, if the condition was such as to

create a grave risk or serious harm to third

persons, or their property, and the payor was,

or from his knowledge of the facts should have
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been aware that such a risk existed, his failure

to make the condition safe is reckless, and he is

not entitled to restitution.
'^

A number of courts^^^ have construed this provision

in the Restatement. Other courts, while not expressly

referring to the Restatement of the Law of Restitu-

tion, Section 95, supra, have arrived at the same re-

sult. In each case acquiescence in a dangerous condi-

tion has resulted in a Court holding that the person

who knew of the dangerous condition was a joint

tort feasor and could not recover from the person

responsible for the existence of that same condition.

In Stabile v. Vitullo, 112 N.Y. Sup. 2d 693, a stair-

way was damaged through the negligence of a third

party. The building owner failed to repair it, though

he knew of the damage for a period of four and one-

half months prior to the accident. The Court held

that he "knowingly permitted and acquiesced in the

continuation of the condition until plaintiff met her

injury.''

A seaman's employer was held negligent where it

or its employees knew that a ship's ladder was dan-

gerous, even though the dangerous condition resulted

from the act of a third party. Accordingly, in Spauld-

ing V. Parry Navigation Co., 90 Fed.Sup. 564: (U.S.

D.C. S.D. N.Y.) contribution was denied, even though

lo^See discussion of Booth-Kelly Lumber Co. v. The Southern

Pacific Co., 183 F. 2d 902, which appears in the Appendix. In

that case, this Court examined many of the principles of law
applicable here.
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the Todds Shipyards Corp., a third party defendant,

placed the ladder against the ship and controlled the

ladder which proved to be defective and on which the

seaman was injured. The New York Federal Court

specifically quoted the provision from the Restate-

ment of Restitution 95, supra, and held that the facts

in that case which were submitted to the jury, and

the jury's answer to specific questions submitted to it,

showed that the employer of the injured seaman

acquiesced in the dangerous condition of the ladder.

A New York Appellate Court held that an owner

who fails to repair a fence, knocked down by the

negligence of a third party, was a joint tort feasor

where that owner knew of the dangerous condition.

The Court quoted the principle taken from the Re-

statement of the Law of Restitution, Section 95, and

said as follows:

''But, after the breaking down of the wire fence

there was abandonment by both of the hazardous

wire on the loose, and, moreover, to the factual

or presumed knowledge of Crystal, the dangerous

status quo was permitted to remain for more than

two working days, until Mrs. Falk's feet became
entangled with the wire on the sidewalk. With
notice of the condition the owner here not only

did nothing, but knowingly permitted it to re-

main. The duty of the owner not to create danger,

and the duty not knowingly to permit it to con-

tinue, normally and morally imposed equal lia-

bility." Seep. 70.

Folk V, Crystall Hall, Inc., 105 N.Y. Supp.

2066.
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A similar result was reached in Standard Accident

Insurance Co. v. Sanco Piece Dye Works, 64 N.Y.

Sup. 2d 585. In this case the owner of the premises

knew that Sanco was negligently letting steam out

through a window across a driveway on which the

plaintiff in the action was injured. The owner of the

premises was a co-defendant, and he sought indemnity

from Sanco. Sanco was in full control of the steam.

Because of the steam shooting across the driveway,

the plaintiff was forced to drive around it and in

doing so collided with another car. The Court held

that the parties were in pari delicto since the owner,

Garnerville, knew of the dangerous condition and

acquiesced in it. Again, in Taylor v. J. A. Jones Con-

strwction Co., supra (141 SE 492) (NC), the em-

ployee successfully sued the Jones Construction Co.,

which was trying to get full contribution from one

Marcum, an independent contractor. Marcum was

under contract to put the steel in an office building

that was to be ten stories high. Marcum raised certain

steel negligently and a large beam fell from above

striking the plaintiff workman. Jones Construction Co.

was charged with negligence in failing to provide the

employee with a reasonably safe place to work. The

Supreme Court of North Carolina held that the evi-

dence showed that the employer knew of the danger

and acquiesced in it. Thus he was a joint tort feasor

and he could not receive contribution under those

circumstances.

The Restatement of the Law of Restitution has

been recently applied in Massachusetts Bonding d
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Insurance Co. v. Dingle-Clark Co., 52 N.E. 2d 340

(Ohio). In this case an employee by the name of

Henzi worked for a sub-contractor of a steel company.

The steel company was the assured of the plaintiff

bonding and insurance company. Certain construction

work was undertaken at the steel company's plant.

A moving company while working at the plant re-

moved some barricades from around a hole in the

floor of the building. The barricades were not re-

placed. Dingle-Clark was a subcontractor of the steel

company who in turn had subcontracted to the party

which moved the barricade. At the trial, the steel

company was adjudged negligent for failing to pro-

vide good lighting and for failing to provide barri-

cades around the hole. The barricades had been

removed three days prior to Henzi 's injury. The Ohio

Supreme Court held that the steel company had ac-

quiesced in the dangerous condition created by the

subcontractor who removed the barricade. The acquies-

cence was charged to the steel company because three

whole days had elapsed since the barricades were taken

down. The steel company, being a joint tort feasor,

was precluded from recovering contribution from

its subcontractor, Dingle-Clark Co., who was respon-

sible for the action of the party that removed the

barricade. The Ohio Supreme Court also noted that

the insurance company stood in the same shoes as the

steel company in attempting to get contribution from

the defendant. And in our case, too, the Lumber

Company would stand in the same shoes as the Rail-

road Company and it would be bound by the fact that

I
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the Railroad was a joint tort feasor and precluded

from contribution.

Bedal would like to reiterate that the records of

both trials conclusively show that the railroad had

knowledge of all the conditions and circumstances

surrounding the unloading of logs at Banks, Idaho.

The conditions that surrounded Powell's employment

were such that the company had a duty to provide

him with a safe place to work. The jury in the Powell

case did not decide that the splinter which flew off the

log was the result of any negligent acts of Bedal 's

employees. There is not one scintilla of evidence

which shows that Bedal or his employees were negli-

gent in preparing the logs or cutting the logs prior

to the time they were unloaded. The jury held in the

first action that the Railroad was negligent for failing

to provide a safe place for its employee, Powell, to

work, considering the pre-existing conditions of which

it had full knowledge. But the trial Court not

only failed to grant Bedal's motion for a nonsuit, but

it even failed to submit the question to the jury as

to whether or not the Railroad participated in the tort

and was a joint tort feasor. This, too, is reversible

error.

IN A MOTION FOR A DIRECTED VERDICT, ALL REASONABLE
INFERENCES ARE DRAWN IN FAVOR OF THE PARTY
AGAINST WHOM THE MOTION IS MADE.

Bedal did not have a chance to get his case to the

jury. The Trial Court decided that (a) Bedal was

adjudged negligent as a matter of law in the Powell
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case, (b) that BedaPs negligence was the primary

cause for Powell's injuries, (c) that the Union Pacific

Railroad did not acquiesce in any dangerous condi-

tion, (d) that this Railroad's negligence was passive,

not active, (e) that Bedal's logging contract was an

indemnity agreement and (f) that Bedal was asked

to defend the Powell case by the Railroad.

Appellants contend that there is no evidence to

support any of these findings, much less evidence

that shows as a matter of law the propositions the

trial court must have found to be true when it

directed a verdict against Bedal.

The District Judge ignored the multitude of Idaho

cases which construe a motion for a directed verdict

against the party making the motion. Appellants need

not spend time here discussing the well known prin-

ciples of law surrounding the proper use of the di-

rected verdict, although the following cases are called

to the Court's attention:

Eolls V. Union Pac. R. Co., 62 I. 58, 108 P.

2d 841;

Hayward v. Yost, 72 I. 415, 242 P. 2d 971

;

Carson v. Talhot, 64 I. 198, 129 P. 2d 901

;

Stearns v. Graves, 62 I. 312, 111 P. 2d 882;

Allan V. Oregon Short Line R. Co., 60 I. 267,

90 P. 2d 707;

McCornick and Co., Bankers v. Tolmie Bros.,

42 I. 1, 243 P. 355

;

Smith V. Manley, 39 I. 779, 230 P. 769

;

Hendrix v. City of Twin Falls, 54 I. 130, 29 P.

2d 352;

Servel v. Corlett, 49 I. 536, 290 P. 200.
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THE CONTRACT BETWEEN BEDAL AND LUMBER COMPANY
DOES NOT INDEMNIFY THE LUMBER COMPANY AGAINST
DAMAGES IT SUSTAINED BY REASON OF THE NEGLI-

GENCE OF THE RAILROAD COMPANY.

The logging contract between Bedal and the Lum-

ber Company is attached to cross-complainant's com-

plaint as Exhibit B. (R. 27.) The Lumber Company

contends that this is a contract of indemnity. ^^

It can be seen from this long contract, together

with the amendments to the contract, that the Lumber

Company and Bedal were primarily concerned with

log hauling from the forest to the Railroad cars at

Banks, Idaho. Bedal's job was to cut, skid, haul and

deliver to the Railroad at Banks, Idaho, and load on

Railroad cars all the timber the Lumber Company had

purchased from the United States Forest Service in

certain areas in Southwestern Idaho. It is from this

long contract that the Lumber Company has singled

out two phrases appearing in different places in the

contract from which it contends Bedal agreed to in-

demnify the Lumber Company for the negligence of

the Railroad. These two paragraphs are set out here

as follows, in full:

^^It is further stipulated and agreed that under

no circumstances or conditions in the party of

the first part to become liable for any claims

whatsoever which may be incurred by the parties

of the second part or any of their agents, servants

or employees in carrying out this contract, and
under no circumstances shall this agreement be

i^The Lumber Company never argued this position too seriously

and, in fact, counsel for the Lumber Company did not even men-
tion it in his motion for a directed verdict. (R. 245, 247.)
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considered as a partnership agreement, nor shall

the parties of the second part be considered by

this contract, or any interpretation thereof, to

be the agents of the first party, and it is under-

stood and agreed that this is what is commonly
termed and called an independent contractor's

agreement. '

'

''Second parties further agree that all trucks

and drivers are to be covered by insurance to

take care of public liability and property damage,

said insurance to specifically name and protect

said first party, in case of possible accident in-

volving persons or property not connected with

or owned by the parties to this contract. Second

parties further agree that the use of their trucks

on the public roads shall be in strict compliance

with the state regulations governing such use, and
will at their own expense provide each truck with

all equipment for safe operation and comply with

all the rules and regulations of the United States

and the State of Idaho, and any and all rules and
regulations promulgated by said United States or

the State of Idaho or any bureau or agency

thereof.
'

'

To make these two paragraphs mean what the Lum-

ber Company would like the Court to make them

mean would be to distort the plain meaning of words.

The first paragraph that we quoted is an attempt by

the Lumber Company to make clear to Bedal that he

is an independent contractor and in addition to make

clear to everyone else that Bedal is an independent

contractor and that the Lumber Company is not to

become liable for any of the claims against Bedal
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because of the action of any of Bedal's servants. Tra-

ditionally, an independent contractor, and he alone,

would be responsible for the action of his servants/^

The Lumber Company wished to make this clear. It

wished to show the world that neither Bedal, or his

employees, were its agents or servants. Actually Bedal

and his employees have not incurred any ''claims

whatsoever" in the carrying out of the contract. It is

now that the Lumber Company is asking Bedal to

incur a claim. The claim that it wants it to pay is

the one the Railroad held the Lumber Company re-

sponsible for. It does not say in that paragraph that

Bedal is to be liable because the Lumber Company
contracted in its lease with the Railroad to indemnify

the Railroad against its own negligence. It does not

say that Bedal is to become liable for a claim that a

jury stated the Union Pacific Railroad Company was

responsible for. The Lumber Company did not be-

come liable to the Railroads because of any claim in-

curred by Bedal. That much is true.

In the second part of this long contract, Bedal

agreed to carry liability insurance on the trucks and

to name the Liunber Company as a party insured.

This was to protect the Lumber Company in the event

some party sued Bedal or the Lumber Company be-

cause of the negligent operation of a truck. First of

all, an agreement to carry insurance is not an agree-

ment to indemnify. Secondly, there has been no liti-

gation in which Bedal has been adjudged negligent

1227 Am. Jur. 504, Sec. 27.
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in the operation of a truck. It is only when one of

his drivers has been adjudged negligent in driving

a truck, that the Lumber Company could claim dam-

ages. But it was not from any of these things that

the Lumber Company was held responsible to the

Railroad. Again, as stated in the preceding para-

graph, it was because the Lumber Company agreed

by contract, of its own volition, to indemnify the Rail-

road against its own negligence. We will discuss this

whole question of the Court's ruling in the Rail-

roads' case against the Lumber Company in a sub-

sequent section. But suffice it to say at this point

that it was the Court's ruling that the reason the Rail-

road Company recovered against the Lumber Com-

pany was because of the fortuitous provision in its

lease.

When a person seeks indemnity, he does not seek

contribution. He seeks full complete reimbursement.

He seeks reimbursement, not only for specific dam-

ages, but for all expenses and attorneys' fees that

may have been incurred as a result of the failure of a

third party to reply in indemnity, either express or

implied. Crawford v. Pope and Talbot, Inc., 206 Fed. i

2d 784. When one indemnifies there is a total shift-

ing of economic loss to the party chiefly or primarily

responsible for that loss, either because of the latter 's

contract or because of an operation of law. Smart,

et al. V. Marard, et al., 124 N.Y. Sup. 2d 634. It is

because of the nature of indemnity that a contract

which is not specifically an indemnity contract is al-

ways strictly construed in favor of the indemnitor.
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Bedal does not feel that this particular contract re-

quires strict construction in order to sustain a find-

ing in favor of Bedal. Certainly, there is nothing in

the provisions just quoted that makes Bedal liable

for the Lumber Company's contractual obligation.

This has nothing to do whatsoever with the carry-

ing of public liability insurance. The carrying or not

carrying of such insurance is not an agreement to in-

demnify. This is particularly true when there has

never been a set of circumstances arise from which

it could be ascertained that Bedal or one of his em-

ployees was negligent in the operation of the trucks.

Certainly, not even the Lumber Company contends

it—the Lumber Company—was negligent in any way

in either of the two cases. Nevertheless, Bedal will

quote several principles of law and the authorities for

those principles and point out to the Court that an

agreement to carry liability insurance has not been

construed as being an agreement to indemnify.

A CONTRACT WILL NOT BE CONSTRUED AS ONE FOR INDEM-
NITY, PARTICULARLY AGAINST ANOTHER'S OWN NEGLI-

GENCE, UNLESS SUCH A CONSTRUCTION IS REQUIRED BY
CLEAR, EXPLICIT AND UNEQUIVOCAL LANGUAGE IN THE
CONTRACT.

This general principle of law has been applied al-

most universally by the Courts. This principle is not

applied when an insurance company writes an in-

demnity policy. Of course, in those cases it is the

business of the insurance company to write such a

policy. But it is not the business of Bedal, a logging
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contractor, to act as an insurance company or in-

demnitor. The Fifth Circuit Court of Appeals in

Employers Casualty Co. v. Howard P. Foley Co., Inc.,

158 Fed. 2d 363, 364, observed:

'' * * * It is certainly the general rule that, where

the indemnity is not contracted for from an in-

surance company whose business it is to furnish

indemnity for a premium, and where indemnity

is the principal purpose of the contract ; but from
one not in the indemnity business and as an inci-

dent of the contract whose main purpose is some-

thing else, such as a sub-construction contract,

the indemnity provision is construed strictly in

favor of the indemnitor."

In this case the Court was construing the follow-

ing provision of the lease

:

*'(2) Lessee hereby releases Lessor from any
and all damages to both person and property and

will hold the Lessor harmless from all such dam-
ages during the term of this lease."

The Court examined the latter part of the above

lease provision and held that the covenant was not

specific enough to be a covenant of indemnity. That

being the case, the provision was construed in favor

of the indemnitor. There are many cases in which this

principle of law has been repeated and in which the

Courts have held that contracts should not be con-

strued as indemnity agreements unless the terms of

the contract clearly require such an interpretation.

See Southern Railway Co. v. Coca Cola Bottling

Co., 145 Fed. 2d 304, 307 (4th Cir.) ; Sinclair Prairie
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Oil Co. V. ThornUy, 127 Fed. 2d 128 (10th Cir.) ; Kay
V. Pennsylvania Railway Co., 103 NE 2d 751 (Ohio)

;

Employer Liability Assurance Corp. v. Post & Mc-

Cord, Inc., 36 NE 2d 135, 139; Hallihurton Oilwell

Cementing Co., et at. v. Paulk, et al., 180 Fed. 2d 79,

83, 84.

In Westingliouse Electric Elevator Co. v. LaSalle

Monroe Building Corporation, 70 NE 2d 604 (111.),

a contractor agreed to provide and pay compensation

for injuries sustained by any of its employees arising

out of or in the course of the employment within the

building where the contractor was working. Further,

the contractor '<* * * agreed to carry insurance in a

company satisfactory to the owner fully protecting

himself, the architects and engineers, the consulting

engineer and the owner against claims which may be

made under said laws, and agreed to deposit said

policy (or a true copy thereof) or a certificate from

the insurance company issuing said policy, showing

insurance in force with the architects and engineers.

* * *". In addition, the contractor, which was West-

inghouse, agreed to indemnify the owner on account

of any of the negligence of the contractor's employees.

In this case an employee of Westinghouse was killed

when an elevator slipped and fell on top of him. West-

inghouse was suing the LaSalle Monroe Building Cor-

poration to recover the money it paid the employee

because of his death. The building corporation put up

these contract provisions with Westinghouse as a de-

fense. The Illinois Court held it was no defense and

that the agreement to carry such insurance was not an
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indemnity provision, stating that such a holding

''would impose on the contractor the duty to indem-

nify against injuries entirely without his control, and

such should not be adopted in the absence of clear

language in the contract, including injuries arising

from the negligence of appellant's own servants".
'

In Sinclair Prairie Oil Co. v. Thornley, supra, the

Court of Appeals for the 10th Circuit held that an

agreement to carry liability insurance in a contract

between an oil company and an independent con-
^

tractor who was to deepen a well for the plaintiff was

not such a provision as could be construed as a con- i

tract for indemnity. In this latter case, not only did

the independent contractor, a man named Engle, agree

to carry workmen's compensation, employers' and

public liability insurance, but he agreed to assume re-

sponsibility for "all such claims and to hold Sinclair

free, clear and harmless therefrom". (See page 130.)

An employee of Engle 's was killed when a well was

being cleared out by a process connected with the low- ,

ering of a five inch pipe into a hole. There was suf&- i

cient evidence in that case to predicate negligence

against Sinclair itself, since the superintendent knew

that certain gas might come in contact with a burn-

ing stove. The Court also stated on page 133 as

follows :
j

''Sinclair interprets the provision of Engle 's con- I

tract in which he agreed to carry Workmen's
Compensation and to assume the responsibility

for all such claims and to hold and save Sinclair

free, clear and harmless therefrom, to mean that
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Engle would become liable over to Sinclair for

any liability attaching to it, even if such liability

arose from its own negligence under any of the

operations of either Engle or Haliburton. An in-

demnity contract will not be construed as in-

demnifying one against his own negligence, un-

less such a construction is required by clear and

explicit language of the contract. Do-nut Ma-
chine Corp. V. Bibbey, 1st Cir., 65 Fed. 2d 643;

North American Railway Construction Co. v. Cin-

cinnati Traction Co., 7th Cir. 172 Fed. 214;

Thompson-Starrett Co. Inc. v. Otis Elev. Co., 271

N.Y. 36, 2 N.E. 2d 35. Here the parties con-

tracted for the deepening of a well. The con-

tractor was required to carry various kinds of

protective insurance. He then agreed to assume

liability for all such claims, that is, claims for

Workmen's Compensation, Employers' and Pub-

lic Liability, and to hold the company free, clear

and harmless from such claims. This is a provi-

sion generally found in such contracts, and the

natural import thereof is that the contractor will

so carry on his operations that no liability there-

from will attach to the other party. We can read

nothing into the contract that would require

Engle to indemnify Sinclair against liability

from his own negligence, unless negligence on the

part of Engle concurred with the negligence of

Sinclair.

''Whether Engle was guilty of negligence which

concurred with the negligence of Sinclair and

proximately caused the injury raised a question

of fact to be determined by the jury. While the

question was not submitted to the jury in that

form, it was indirectly submitted by submitting
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the question of whether Mr. Engle was liable to

Thornley. The jury absolved Engle from liabil-

ity to Thornley. Absolving him from negligence

which would make him liable to Thornley, like-

wise absolved him from negligence concurring

with that of Siuclair."

These two cases that have just been mentioned are

cases in which the alleged indemnitee seeks to hold

its independent contractor on grounds of actual negli-

gence. It will be noted that in the case at hand the

Lumber Company is trying to take the words in its

contract with Bedal and so construe them as to pro-

tect the Lumber Company FROM ANY LOSS IT

MIGHT SUSTAIN BY REASON OF ITS SEP-
ARATE INDEPENDENT CONTRACT AR-
RANGEMENT WITH THE RAILROAD, whereby

it indemnified the Railroad against its own negligence.

Is there any mention in the logging contract of such

an undertaking? Is it natural that Bedal would make

such an agreement? Can the provisions just quoted

from Bedal 's contract indicate to anyone that Bedal

agreed to indemnify the Lumber Company at all?

The only liability that could attach to Bedal by vir-

tue of his agreement to carry insurance would be

that in the event the Lumber Company was adjudged

negligent by a Court or jury because of the negligence

of one of the truck drivers of Bedal, then the Lum-

ber Company would be entitled to have insurance pro-

tection. There can be no way in which a reasonable

person could construe these provisions as imposing on

Bedal the duty and obligation of a general indemnitor.
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A contract should be interpreted so to arrive at

the intent of the parties and give a contract its ordi-

nary meaning. An agreement to carry liability in-

surance is not an agreement to indemnify, particularly

where there has been no action taken which would ac-

tivate such insurance. The distinction between the

two can be noted in Burks v. Aldridge, 121 P. 2d 276,

280 (Kans.). Actually the principal grounds upon

which the Liunber Company has always relied has

been that there is an implied in law obligation on the

part of Bedal to indemnify the Liunber Company.

STATEMENT OF FACTS II.

This is an appeal from the judgment of the Federal

District Court for the District of Idaho, in which the

Court awarded damages in favor of the Oregon

Short Line Railroad Company and the Union Pacific

Railroad Company, and against The Hallack and

Howard Lumber Company, a corporation. (R. 103,

104.)

Bedal will present a second Statement of Facts

and Argument without repeating what was included

in the first Statement of Facts, the First Argument,

Statement of the Case, or Specifications of Error, un-

less absolutely necessary. Appellant will not repeat

here the Statement of the case or the Specifications of

Error since they have been adequately covered here-

tofore.
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Bedal answered the complaint of the Railroads

against the Lumber Company. (R. 72.) Bedal ad-

mitted the execution and delivery of the lease, Plain-

tiff's Exhibit A, and the fact that the lease was in

full force and effect on September 15, 1949. The spe-

cial and affirmative defenses of Bedal to the Rail-

road's complaint were stricken by the order of the

Court dated September 15, 1953. (R. 89.) Only the

affirmative defenses were stricken, not the answer.

The complaint of The Hallack and Howard Lumber

Company v. W. 0. Bedal was based upon the possi-

bility of the recovery of a judgment by the Union

Pacific Railroad Company and the Oregon Short Line

Railroad Company against the Lumber Company. (R.

19, 22.)

On March 3, 1954, the Oregon Short Line Railroad

Company leased certain of its ground located on its

right-of-way, to The Hallack and Howard Lumber

Company. (R. 8, 13.) A map showing the leased

area in yellow is attached to the lease agreement (Exh.

A), and can be seen in the record at page 13. The

consideration for the lease was the payment to the

Oregon Short Line Railroad Company of $55.00 per

year. (R. 10.) On November 16, 1948, the original

lease was extended until February 28, 1954, by an

extension rider. (R. 8.) It was agreed by the parties

to the lease that the premises leased should be used

for no other purpose than for log loading. (R. 10.)

The Railroad recovered a judgment against the

Lumber Company by virtue of lease provision which
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the trial Court construed as indemnifying the Rail-

road against its own negligence. This lease provision

is Section 5, which provides as follows:

'' Section 5. It is especially covenanted and
agreed that the use of the leased premises or any
part thereof for any unlawful or immoral pur-

poses whatsoever is expressly prohibited; that

the Lessee shall hold harmless the Lessor and the

leased premises from any and all liens, fines,

damages, penalties, forfeiture or judgments in

any manner accruing by reason of the use or

occupation of said premises by the Lessee; and
that the Lessee shall at all times protect the

Lessor and the leased premises from all injury,

damage or loss by reason of the occupation of the

leased premises by the Lessee, or from any cause

whatsoever growing out of said Lessee's use

thereof."

Another provision in the lease which actually pro-

vides for indemnity is Section 13. (R. 11.)^^

13' 'Section 13, It is understood by the parties hereto that the

leased premises are in dangerous proximity to the tracks of the

Lessor, and that by reason thereof, there will be constant danger
of injury and damage by fire, and the Lessee accepts this lease

subject to such danger.

"It is therefore agreed, as one of the material considerations

for this lease and without which the same would not be granted

by the Lessor, that the Lessee assumed all risk of loss, damage, or

destruction of or to buildings or contents on the leased premises,

and of or to other property brought thereon by the Lessee or by
any other person with the knowledge or consent of the Lessee and
of or to property in proximity to the leased premises when con-

nected with or incidental to the occupation thereof, and any inci-

dental loss or injury to the business of the Lessee, where such

loss, damage, destruction or injury is occasioned by fire caused

by, or resulting from the operation of the railroad of the Lessor,

whether such fire be the result of defective engines, or of negli-
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From the evidence adduced at the trial of this case

and discussed in the Statement of Facts in the appeal

of W. O. Bedal from the judgment against him by

The Hallack and Howard Lumber Company, and

from the statements contained in the Findings of Fact

and Conclusions of Law (R. 92), as amended by order

of the Court (R. 113), shows conclusively that The

Hallack and Howard Lumber Company was not liable

to the Railroad because of its negligence. That the

Court found The Hallack and Howard Lumber Com-

pany was liable to the Railroad because of the con-

tract alone is clearly seen in its statement to the

jury on pages 254 and 255 of the Record.

The Railroad in its action against the Lumber Com-

pany admitted into evidence all relevant pleadings to-

gether with the transcript of the case of A. M. Powell

V. Union Pacific Railroad Company. (Plainti:ff's Exh.

2, R. 128, 154, Exh. 7.)

The leased property began about 6 feet from the

west line of the railroad tracks at Banks, Idaho. (R.

168.) The bunker in front of the track was about

6 to 8 feet high. (R. 180.) The injured party, Powell,

stepped from the top of an empty railroad car on the

track, up about 2 feet to the bunker. (R. 182.) The

gence on the part of the Lessor or of negligence or misconduct
on the part of any officer, servant or employee of the Lessor, or

otherwise, and the Lessee hereby agrees to indemnify and hold

harmless the Lessor from and against all liability, causes of action,

claims or demands which any person may hereafter assert, have,

claim or claim to have, arising out of or by reason of any such

loss, damage, destruction or injury, including any claim, cause of

action or demand which any insurer of such buildings or other

property may at any time assert, or undertake to assert, against

the lessor." (R. ll.)_
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very furtherest that the bumper logs were from the

track was stated by Parrish to be about 3 or 4 feet.

(R. 227.) It would appear then, that the bunker logs

were just off the leased premises, being between the

leased premises and the track. Logs were unloaded at

this log loading site (which was the sole use of the

premises contemplated by the lease agreement) (R.

110), for a long time prior to the time Powell was

injured. Logs were unloaded in the usual manner on

the date of his injury on September 15, 1949. (The

transcript in the original Powell case. Plaintiff's Exh.

7, p. 62 ; also present Record, pp. 231, 218, 208, 207 and

240.)

ARGUMENT II.

THE TRIAL COURT ERRED IN DECIDINa THAT SECTION 5 OF
THE LEASE AGREEMENT BETWEEN THE RAILROADS AND
THE LUMBER COMPANY INDEMNIFIED THE RAILROAD
AGAINST ITS OWN NEGLIGENCE.

The sole question presented on this appeal from the

judgment in favor of the Railroads is whether the

trial Court erred in construing Section 5 of the lease

agreement (R. 10) in such a way as to hold The

Hallack and Howard Lumber Company responsible

for the sole negligence of the Railroad.

There are no cases in Idaho in which an indemnity

agreement such as the one involved here has been

construed by Courts of Idaho. It will be necessary

in examining this agreement to refer to the general

law as applied by other Courts.
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Bedal would like to call the Court's attention to the

principle stated heretofore in this brief, which is as

follows

:

''A contract should not be construed as one for

indemnity against another's own negligence, un-

less such a construction is required by clear, ex-

plicit and unequivocal language in the contract."

Bedal has cited in the prior ARGUMENT cases

which sustain this principle of law. That this prin-

ciple is sound cannot be questioned, especially when

such a construction involves a contract between parties

neither of which is an insurer, nor in the business of

writing indemnity policies. In the case at hand,

the Union Pacific Railroad Company, and the Oregon

Short Line Railroad Company, made a business ar-

rangement with The Hallack and Howard Lumber

Company. The consideration was $55.00 a year for

the rental or lease of a small piece of land. The

primary purpose for the lease was to provide The

Hallack and Howard Lumber Company with a log

loading site. In fact the lease provided this was all

the premises could be used for. (R. 10.) The Railroad

benefited not only by reason of an annual rental—for

a very small piece of ground—but in addition, of

course, got more business for its Railroad.

As noted in the Statement of Facts the method and

manner of unloading logs at this particular location

was the same on the day of the accident as it had been

for months, and indeed, years, prior to that time. The

Railroad Company leased the premises as they were.
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The slab that flew off the log and injured Powell was

a strange and unheard of experience in the memories

of all of those witnesses testifying at either the Powell

trial or the present one. The lease agreement was the

kind of contract that would contemplate logs being un-

loaded at that site. Powell, a car inspector for the

Union Pacific Railroad Company, customarily worked

along the track inspecting cars that were being loaded

with logs. On the day of the accident, as the State-

ment of Facts in the first brief portion show, Powell

walked 60 feet north from the approximate location

the logs were being dumped. A slab hit him that flew

off the logs as the logs were being rolled down the

hill. He did not see the slab until it was 3 or 4 feet

from him. Powell was standing at that time on top of

a log bunker that was located approximately 3 or 4

feet from the railroad track. The edge of the leased

premises was 6 feet from the railroad track. Thus

Powell was not even standing upon the leased prem-

ises.

An independent contractor of the Lumber Company,

Bedal was in charge of unloading the logs. The

Hallack and Howard Lumber Company had no em-

ployee x^resent at the scene except a man by the name

of Sage who scaled the logs prior to their being loaded

on the railroad car. The road way and slope that

existed at the time of the Powell accident, also existed

at the time the lease was entered into, as can be seen

from the map. (Plaintiff's Exh. A, R. 13.) On the date

of the accident the Railroad Company alone had con-
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trol over Powell, its employee. There is no evidence

that any other person had such control, nor is there

any evidence that any other person knew that Powell

was where he was at the time the logs were unloaded

except those men standing by him. Under these facts

—and we feel that these facts were indeed slim ones

on which to base a judgment in the first place—Powell

recovered $15,000.00, and the motion of the railroad

for a judgment notwithstanding the verdict was denied

by the trial Court.

The question is then, could the trial Court read

section 5 of the lease agreement and decide that the

Lumber Company was liable to the Railroad because

of the Railroad's negligence. Bedal thinks not. Ap-

pellant feels that as a matter of law the lease agree-

ment cannot be construed to indemnify the Railroad

against its own negligence, particularly where there is

no evidence or finding that The Hallack and Howard

Lumber Company too was negligent. Let us examine

some of the cases that have construed a general hold

harmless agreement, such as the one we find in Section

5. In Ocean Accident and Guarantee Co. v. Jensen,

203 Fed. 2d 682 (8th Cir. 1953) an owner of a tavern

leased his premises to the defendant, and a part of

the lease provided as follows:

''8. The Lessee shall keep said premises and

operate his business therein, in a manner which

shall be in compliance with all laws, rules and

regulations, orders and ordinances of the City,

County, State and Federal Government and any
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department of either and will not suffer or permit

the premises to be used for any unlawful purpose,

and he will protect the Lessor and save him and
the said premises from any and all fines and pen-

alties, and any and all damages and injuries that

may result from or be due to any infractions of,

or non-compliance with, the said laws, rules, regu-

lations, orders and ordinances * * *".

The plaintiff insurance company was the insurer of

the tavern owner and settled the case with two people

who fell down the stairs of the tavern. They brought

the suit against Jansen, the lessee. The stairs were one

half inch narrower than those required by the city

ordinance and there was no handrail present either.

The handrail, too, was required by the city ordinance.

The Federal Court stated the general rule as follows

:

'

' The rule is well established that indemnity agree-

ments made between parties and under such cir-

cumstances as exist here, would not be construed

to obligate the indemnitor to indemnify the in-

demnitee against claims or losses arising from the

indemnitee's own negligence unless it clearly and

unequivocably appears that such was the inten-

tion.''

The Court put particular emphasis on the fact that

the stairs were in the same condition when they were

leased to Jansen as they were when the two people

that fell down the stairs were injured. The Court

felt that the lease did not clearly and unequivocably

encompass losses occasioned by the negligence of the

indemnitee.
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In the case in front of this Court the Railroad

leased the premises in the same general condition as

it was on the date of Powell's injury. There is no-

where in Section 5 an unequivocable statement either

(a) that the Lumber Company will be liable for the

negligence of the Railroad, when it itself is not negli-

gent, or, (b) that the Lumber Company specifically

agreed to hold the Railroad harmless from negligence

to its own employee. The word ''employee" does not

appear in Section 5, nor does the word "negligence"

appear. Contrast with this section, section 13 of the

lease. (R. 11.) In this latter section the Railroad

wanted to make it clear that it wished to indemnify

itself even against its own negligence. There the word

''negligence" appears and The Hallack and Howard

Company agreed, in case of fire or loss occasioned by

the Railroad's negligence, to hold the Railroad harm-

less. The meaning of Section 13 is clear and explicit.

In section 13, for example, it is clearly pointed out

that as one of the material considerations for the lease,

the lessee is to assume all loss to buildings on the

leased premises, or to any other property resulting

from the operation of the Railroad, whether such fire

be the result of defective engines, or of "negligence

on the part of the Lessor or of negligence or miscon-

duct on the part of any officer, servant or employee

of the lessor, or otherwise, and the lessee hereby agrees

to indemnify and hold harmless the lessor from and

against all liability * * * by reason of any such loss,

damage, destruction or injury * * *". The Railroad

could have put such language in Section 5. It didn't.
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Section 5 states that the Lumber Company agrees

to use the leased premises for lawful purposes. There

was no breach of this agreement. Then the lessee

agreed to hold the lessor harmless from any damages,

or judgments accruing by reason of the use or occu-

pation of said premises. Does that language clearly

and unequivocably state that the Hallack and Howard

Lumber Company is to be liable for the Railroad's

negligence? Does that language differ from the lan-

guage used in a score of other cases where the in-

demnitor is not negligent and where the Courts hold

the indemnitee has no right or cause of action against

the indemnitor ? Did the trial Court read that section

and strictly construe the paragraph as the law re-

quires? In Kay v. Pennsylvania Railway Co., 103

N.E. 2d 751 (Ohio 1952), a railroad company entered

into a switch track agreement with the Blanket Com-

pany. One of the railroad's employees was injured

when his head struck an overhead draw bridge while

riding on top of a freight car. The draw bridge was

constructed by the Blanket Co., and the railroad sued

the Blanket Co. as a third party defendant, and stated

that the latter had agreed to indemnify the railroad

against its own negligence. The Court held that since

the indemnity agreement, though mentioning other

kinds of structures, did not specifically mention a

draw bridge, it would not be construed as an in-

demnity agreement. In so holding the Court said

:

"Where, in a contract of indemnity, general words

are used after specific terms, the general words

will be limited in their meaning to things of like
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kind and nature, as those specified. Thus, a clause

in the contract to save harmless from loss, dam-

age or injury, by 'fire or otherwise' including the

negligent operation of lessor's locomotive, and the

clause 'holding the lessor harmless from all in-

jury,' etc., that may result from the operation of

the 'unloading machine and appurtenances or

other buildings, structures or fixtures' was held

not to include damages resulting from a draw-

bridge built by the defendant Blanket company,

inasmuch as the unloading machine is nothing

like a drawbridge."

Also see:

Martin et al. v. American Optical Co., 184 Fed.

2, 528 (5th Cir. 1950)
;

Foster v. Pennsylvania Railroad Co., 104 Fed.

Sup. 491 (E.D. Pa. 1952)
;

Westinghouse Electric Elevator Co. v. LaSalle

Monroe Building Co., a corporation, 70 N.E.

2d 604 (111. 1946)
;

Glens Falls Indemnity Co. of Glens Falls, N.Y.

V. Reimers, 155 P. 2d 923, 925;

Sinclair Prairie Oil Co. v. Thornley, 127 Fed.

2d 128 (10th Cir. 1942)

;

Southern Railway Co. v. Coca Cola Bottling

Co., 145 Fed. 2d 304, 307 (4th Cir. 1944).

An important difference exists between the circum-

stances of this case together with the lease provision

found in the agreement between the Union Pacific

Railroad and the Lumber Company, and the circum-

stances existing in Booth-Kelly Lumber Company v.
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Southern Pacific Railroad Company, 183 Fed. 2d 902,

20 A.L.R. 2d 695.

The lease provision in the Booth-Kelly case^^ from

which the Court of Appeals for the Ninth Circuit held

to be an indemnity agreement, provided as follows;

'^Industry also agrees to indemnify and hold

harmless railroad for loss, damage, injury or

death, from any act or omission of Industry, its

employees or agents, to the person or property

of the parties hereto, and their employees, and to

the person or property of any other person or

corporation while on or about said track; * * *>?

Section 5 of our lease agreement provides as fol-

lows:

''Section 5. It is especially covenanted and
agreed that the use of the leased premises or any
part thereof for any unlawful or immoral pur-

poses whatsoever is expressly prohibited ; that the

Lessee shall hold harmless the Lessor and the

leased premises from any and all liens, fines, dam-
ages, penalties, forfeitures or judgments in any
manner accruing by reason of the use or occupa-

tion of said premises by the Lessee ; and that the

Lessee shall at all times protect the Lessor and

the leased premises from all injury, damage or

loss by reason of the occupation of the leased

premises by the Lessee, or from any cause what-

soever growing out of said Lessee's use thereof."

In the Booth-Kelly case, the defendant also had

violated a specific provision of the spur-track agree-

i^See Appendix for a further discussion of Booth-Kelly Lumber
Co. V. Southern Pacific Railroad Co., supra.



96

ment by putting a cart less than 6 feet away from the

railroad track.

In the case in front of this Court we are not con-

cerned with an agreement in which the railroad has

gone onto the property of the Hallack and Howard

Lumber Company and consented to put in a spur

track. In those cases it is more natural that the Rail-

road Company would expect that while operating on

the lessor's premises it would be held free and clear

of any responsibility whatsoever. Here the Railroad

leased its own property for a valuable consideration.

Here the actual accident occurred on the Railroad

property, and apparently not even on the leased prop-

erty. Furthermore, the Booth-Kelly Lumber Com-

pany was negligent and was so adjudged by the trial

Court. It expressly violated a provision in the con-

tract regarding the placing of carts by putting one 42

inches from a track, thereby causing an employee of

the Railroad to be crushed between the cart and a

moving caboose car. The trial Court further found

that the Booth-Kelly Lumber Company's negligence

was the primary cause for the injury to the Railroad's

employee. Here, the Lumber Company was not ad-

judged negligent, and had nothing whatsoever to do

with the injury to Powell. The Railroads then, are

seeking to indemnify themselves for their own negli-

gence. On page 254 of the record, the trial Court

said itself that it was an ''injustice" to enter a judg-

ment against The Hallack and Howard Lumber, Com-

pany in the sum of $18,334.15.
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Another distinction is that the hold harmless agree-

ment in the Booth-Kelly case specifically provided that

the Industry would indemnify the railroad for any

damage or loss occurring to the railroad's "employees".

No such language appears in Section 5 of the lease

agreement. The language there is general. There is no

unequivocable statement that Hallack and Howard

is to be liable for the Railroad's own negligence in

harming its own employee.

In the Booth-Kelly case the Court specifically points

out that the rule of an Oregon case, Southern Pacific

Company v. Layman, 173 Ore. 275, 145 P. 2d 295, had

no application because the Southern Pacific was suing

the Booth-Kelly Lumber Company and seeking in-

demnity from it, not ''for its own negligence, but

rather for that of Booth-Kelly". The Court implies

that under different circumstances, such as existed

in the Layman case, and as does exist here, even that

contract provision would be construed differently. This

might be the case even though the Booth-Kelly Lum-

ber Company put a cart less than 6 feet from the rail-

road track.

Further in the Booth-Kelly case there is no state-

ment that the Southern Pacific Railroad knew the car

was there or acquiesced in the dangerous condition.

In this case all of the evidence in the record shows the

Railroad knew at all times of the method and manner

of the unloading of logs on the leased premises.

It is these material distinctions between the two

cases which require a different result. The only simi-

larity between the facts of the two cases is that a
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railroad and a lumber company are parties. If the

broad language in Section 5 is to be construed as

requiring the Lumber Company to respond for an-

other's negligence, then any language of a general

nature could bring about the same results. Bedal be-

lieves that this case, unlike the Booth-Kelly case,

comes squarely within the principles laid down in

Southern Pacific Railroad Company v. Layman, supra.

In the Layman case, Southern Pacific Railroad

Company entered into an agreement with Layman
whereby the latter was allowed to construct and main-

tain, and use a private road crossing upon the Rail-

road's right of way in Oregon. Layman was given a

right to use the right of way. One part of the agree-

ment provided that '' Licensee shall and hereby ex-

pressly agrees to indemnify and hold harmless the

Licensor and its lessor, from and against any and all

loss, damage, injury, cost and expense of every kind

and nature, from any cause whatsoever, resulting

directly, or indirectly, from the maintenance, presence

or use of said crossing."

The Court can observe how similar that language

is to the language in section 5 of the lease agreement

with The Hallack and Howard Lumber Co. (R. 10.)

On August 15, 1939, a machine was struck and

demolished by the Southern Pacific train. The owner

of the machine successfully sued the Southern Pacific

Railroad, and recovered because of the latter 's negli-

gence. Layman was not negligent nor was he adjudged

in any stage of the proceedings to be so. The Oregon

Supreme Court pointed out that the agreement should
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be strictly construed, particularly where the licensee

was not negligent. The Oregon Court held that the

provisions did not indemnify the Railroad against its

own negligence. In doing so, the Court followed the

principle set forth in Perry v. Payne, 217 P. 252, 262,

557, 11 L.R.A. N.S. 1173, 10 Ann. Cas. 589, in which

the Court said:

"We think it clear on reading an authority that

a contract of indemnity against personal injuries,

should not be construed to indemnify against

the negligence of the indemnitee, unless it is so

expressed in unequivocable terms. The liability

on such indemnity is so hazardous, the character

of the indemnity so unusual, and extraordinary,

that there can be no presumption that the in-

demnitor intended to assume the responsibility,

unless the contract puts it beyond doubt by ex-

press stipulation. No inference from words of

general import can establish it."

The editors of American Jurisprudence indicate

that some Courts hold such provisions indemnifying

a party against his own negligence are void as being

against public policy.

27 Am. Jur. 460, Sec. 9.

Also see

17 CJ.S, Contracts, page 644, Sec. 262.

Although it is doubtful that this is the prevailing

view, it does show that such agreements are not

favored.

In considering not only section 5 itself, but also

the circumstances in which it was applied, we feel

that the trial Court erred as a matter of law in enter-
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ing judgment in favor of the Railroad and against

the Lumber Company.

Appellants also appealed from the Findings of Fact

and Conclusions of Law entered in support of the

judgment in favor of the Railroads. The specific

portions complained of are set out in the Specifica-

tions of Error. Appellant has discussed these Find-

ings in the first argument wherein it was shown that

the trial Court erred in not amending the Findings

of Fact and Conclusions of Law according to Bedal's

Motion. (R. 113.) The question of whether Bedal

was negligent or not was not tendered by the Rail-

roads in their complaint (R. 3) ; it was not the basis

for the judgment of the Court (R. 248, 255, 234);

and there was no such evidence presented.

CONCLUSION.

In Conclusion, Appellants contend that not only

was the judgment against the Lumber Company not

supported by the law under the circumstances and

facts presented, but, of course, the Lumber Company's

judgment against Bedal was error for the many rea-

sons cited in Bedal's first argument.

Dated, Boise, Idaho,

April 9, 1954.

Elam & Burke,

Fred M. Taylor,

Attorneys for Appellant.

(Appendix Follows.)
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THE CASE OF BOOTH-KELLY LUMBER CO. v. THE SOUTHERN
PACiriC COMPANY SUPPORTS THE POSITION OF BEDAL
AND NOT THE POSITION OF THE LUMBER COMPANY.

The Court of Appeals for the 9th Circuit on June

28, 1950, wrote a decision which discusses many of

the rules of law applicable to cases of the kind now

in front of this Court. Booth-Kelly Lumber Co. v.

Southern Pacific Co., 183 Fed. 2d, 902, 20 ALR 2d,

695 (9th Circuit).

In this case the Southern Pacific Company sought

indemnity from the Booth-Kelly Lumber Company,

an Oregon corporation. Earlier Southern Pacific

settled a judgment against it by one of its employees,

a man named Powers, who sued the Railroad Com-

pany on account of certain injuries he received. His

suit was brought under the Federal Employers' Lia-

bility Act, 45 USCA Sec. 51, et seq. The employee.

Powers, was injured on Booth-Kelly premises over

which the railroad had constructed an industrial

track pursuant to a spur-track agreement. Booth-

Kelly's servant had left a wood cart so near the

track that the nearest corner of the cart was only

42 inches from the nearest rail. Powers was caught

between the caboose and the cart, when he undertook

to climb out a door on the moving train. Booth-Kelly

had violated a covenant in its spur-track agreement

in which it agreed to keep material on its premises

at least 6 feet from the nearest rail.
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Southern Pacific notified Booth-Kelly of Powers'

action against it, and tendered the defense to Booth-

Kelly, and demanded that such defense be undertaken.

The tender was declined. Southern Pacific in a

separate action against Booth-Kelly seeks to recover

indemnity for the amount it has actually paid Powers.

Besides the minimum clearance provision previously

mentioned, Booth-Kelly in the spur-track contract

agreed to indemnify ''and hold harmless railroad for

loss, damage, injury or death from any acts or omis-

sion of Industry, its employees, or agents, to the per-

son or property of the parties hereto, and their em-

ployees, and to the person or property of any other

person or corporation while on or about said track;

* * *". The railroad sought recovery on two main

grounds

:

A. That Booth-Kelly specifically contracted to in-

demnify the railroad, and

B. That Booth-Kelly was primarily negligent

while the railroad was passively negligent and there-

fore the latter should recover against the prime

wrongdoer.

The case was tried in front of the trial Court in

Oregon and the trial court found in favor of the

Southern Pacific Railroad Company. The trial Court

found that the Lumber Company violated its pro-

vision in the agreement with regard to keeping mate-

rial at least 6 feet from the nearest track, and that

this negligence was the principal and primary cause

of Powers' injury. The lower Court also found that
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both were concurrently negligent, and that another

provision of the contract was applicable. We do not

need to discuss that phase of the case here, although

the Court of Appeals for the 9th Circuit reversed

the trial Court on this particular point.

The Court of Appeals for the 9th Circuit relied

heavily on the case of Washington Gas Light Co. v.

District of Cohimhia, supra. The Court also examined

Restatement of the Law of Restitution, . Section 102,

and Restatement of the Law of Restitution, Sec. 95.^

This latter section provides in part that a person who

acquiesces in a dangerous condition after discovery

of the same is a joint tort-feasor. The Court ob-

served that the lumber company alone was the party

which made the chattel on its own land dangerous

to others, and thus specifically came within the frame-

work of Restatement of Restitution, Sec. 95. There

was no evidence that the railroad acquiesced in this

condition. Further the trial Court observed in making

its decision that in the Powers case the railroad was

specifically charged with causing the wood cart itself

to remain on the track and failing to warn the work-

men of its presence. The lower Court's finding in

the action by the railroad that the lumber company's

1'' Person Responsible for a Dangerous Condition.

"Where a person has become liable with another for harm
caused to a third person because his negligent failure to make safe

a dangerous condition of lands or chattels, which was created by
the misconduct of the other, or which, as between the two it was

the other's duty to make safe, he is entitled to restitution from

the other for expenditures properly made in the discharge of such

liability unless after discovery of the danger, he acquiesced in the

continuation of the condition." (Eestatement, Restitution, Sec.

95.)
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negligence was active and primary negatived 'Hhe

existence of the acquiescence" mentioned in the com-

ment to Section 95, Restatement of Restitution.^ The

Court also pointed out that the question in the action

by the railroad against Booth-Kelly Lumber Company

was not the same as the issues in front of the court

when Powers sued the railroad originally. For ex-

ample, the Court said:

''But which acts of negligence was primary, or

which active or direct, was not an issue in the

Powers case."

It was Booth-Kelly in this case which asserted that

the former action bound the railroad and that the

former case determined that the railroad was solely

negligent. This Court of Appeals rejected Booth-

Kelly's argument, and said that the former case was

simply determinative of the fact that Powers was

injured, the extent of the judgment, and that a con-

tributing proximate cause of these injuries was the

negligent failure of Southern Pacific to furnish him

a safe place to work, by failing to warn him of the

presence of the wood cart. Thus the issue of negli-

gence of the Booth-Kelly Lumber Company, and the

^In Comment, Restatement of Restitution, 95

:

"In all of these situations the payor is not barred by the fact

that he was negligent in failing to discover or to remedy the

defect as a result of which the harm was occasioned ; in most
of the cases it is because of this failure that he is liable. On
the other hand, if the condition was such as to create a grave

risk or serious harm to third persons, or their property, and
the payor was, or from his knowledge of the facts, should

have been aware that such a risk existed, his failure to make
the condition safe is reckless, and he is not entitled to resti-

tution.
'

'
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secondary was again litigated by the trial Court. In

the case now before this Court, of course, the Idaho

trial court refused to allow these questions to go to

the jury, and refused to allow any findings along these

lines to be made, and said that the first action had

definitely determined that Bedal was the one pri-

marily negligent, and that Bedal was bound by that

finding.

There are numerous distinctions that must be made.

If the court follows the principles laid down in the

Booth-Kelly case it becomes clear that the action of

the trial court in directing a verdict in favor of the

Lumber Company must be reversed. Let us examine

these di:fferences one by one.

1. It was the Southern Pacific Railroad Company,

a party to the action against Powers, that gave notice

to the lumber company to defend that action, and

requested and demanded that they take part in the

defense. In this case, the Union Pacific Railroad

Company was the party to the action brought by

Powell. The Union Pacific Railroad Company never

gave any notice to Bedal to defend the case. Neither

did the Lumber Company ask or request that Bedal

defend the case. The Lumber Company only stated

in a letter to Bedal that if Powell did recover against

the Railroad, and if the Railroad sought and recov-

ered against the Lumber Company, that eventually

the Lumber Company would hold Bedal responsible

for any such damage. This was not and cannot be
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a tender of defense. As a consequence Bedal would

not be responsible for any finding or conclusion

reached in the case of Powell v. Union Pacific Rail-

road because that decision was not res judicata as far

as Bedal is concerned.

2. The Booth-Kelly Lumber Company was also

adjudged responsible and liable to the railroad by

reason of its indemnity agreement. Bedal will dis-

cuss this holding and finding in his argument arising

from Bedal's appeal from the decision in favor of

the Union Pacific Railroad Company, and against the

Hallack and Howard Lumber Company. Suffice it

to say at this point that the agreement in question

was a spur-track agreement, covering what might

occur on Booth-Kelly's property. The contract be-

tween The Hallack and Howard Lumber Company,

and the Union Pacific Railroad Company was not a

spur-track agreement. It was an agreement whereby

the Railroad leased its ground to the Lumber Com-

pany.

3. The issue of primary negligence and the issue

of Booth-Kelly's negligence, were all issues that the

court stated were not determined in the case of

Powers V. The Southern Pacific Railroad Company.

The trial court considered these points for the first

time and made findings in favor of the railroad com-

pany, but after a trial. In this case the Idaho trial

court refused to allow these issues to be submitted

to a jury, but held they were all determined in the

first action brought by Powell against the Railroad.
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4. There was no finding made in the Booth-Kelly

case that the railroad knew of the dangerous condition

presented by the cart being on the track. In the case

at hand, all of the eviednce indicates the Union

Pacific had full knowledge for months preceding the

injury to Powell of the method that logs were un-

loaded. This knowledge brings the case squarely

with Restatement of Restitution, Sec. 95. As a

matter of law the Union Pacific Railroad Company

acquiesced in any dangerous condition that might have

existed.

5. The evidence in the case in front of this Court

shows that as a matter of law Bedal was not negli-

gent, and as a matter of law the trial court should

have found in favor of Bedal and it was error not

to do so. Bedal's motion for a directed verdict should

have been granted.

The trial court not only failed to follow the prin-

ciples laid down in the Booth-Kelly case, but followed

rules of law that simply do not exist. Bedal was

held responsible for damages paid by the Lumber

Company by reason of its contract with the Railroad

Company, without even a chance to have the facts sur-

rounding all the circumstances passed upon by a jury.

Bedal is not even allowed to benefit from an instruc-

tion that Powell's contributory negligence would be

a bar to his recovery since such a defense was not

available to the Railroad. 45 U.S.C.A. 379, Sec. 53.

Exhibit 7, p. 188.



VUl

Bedal has used the Booth-Kelly case in the Appen-

dix because it points up many of the issues to be

found in the case before this court and should be

carefully and fully analyzed. Appellant believes a

comparison of the two cases with the different factual

situations shows conclusively and without doubt that

the trial court erred in directing a verdict in favor

of the Lumber Company. We firmly feel that there

is no evidence whatsoever in the record, of either the

case as tried by the Idaho District Court, or the

Powell case tried two and a half years earlier, which

shows negligence on the part of Bedal whatsoever.

Furthermore, that record does show that Railroad

was estopped from claiming contribution or indemnity

from Bedal because it was a joint tort-feasor, ac-

quiescing in a dangerous condition. This being the

case it was error for the trial Court to fail to grant a

directed verdict in favor of Bedal since the Lumber

Company stands in the same shoes as the Railroad,

and, at the very least, error for failing to submit

these questions to a jury.
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STATEMENT OF CASE

On October 3, 1950. one A. M. Powell instituted an

action against the Union Pacific Railroad Company for per-

sonal injuries sustained by Powell at Banks, Idaho, on the

15th day of September, 1949, while employed as a car in-

spector and who recovered a judgment against the Union

Pacific Railroad Company under the Federal Employers

Liability Act in the sum of $15,000.00, (R 3-7, 128-131,

135, Ex. 2) . The motion of the Union Pacific Railroad Com-

pany for Judgment Notwithstanding the Verdict (R 136-

140, Ex. 2) was by the court overruled (R 141-142, Ex. 2)

.



An appeal was perfected (R 142-150 Ex. 2) , but before the

record was filed in this court the Union Pacific Railroad

Company on December 15, 1951, compromised said judg-

ment with Powell for the sum of $14,500.00 (R 150-151,

Ex. 2) and the appeal was dismissed (R 152, Ex. 2)

.

Following this, and on October 3, 1952, the appellees,

Oregon Short Line Railroad Company and Union Pacific

Railroad Company instituted this action against The Hallack

and Howard Lumber Company to recover the amount the

Union Pacific Railroad Company had paid to satisfy the

judgment in the Powell case, plus interest, costs and attorney

fees (R 3-15) . This action was and is based primarily upon a

lease. Exhibit "A" attached to the complaint (R 8-14 and

Ex. 1 ) (the same as Ex. A attached to the complaint) , R 126,

and secondarily, upon implied indemnity, "or independent of

said lease." Paragraph IX of the Complaint (R 7)

.

Upon the filing and service of said complaint the appellee.

The Hallack and Howard Lumber Company, brought in as

a third party defendant W. O. Bedal, the appellant herein

(R 17-18). '

September 21, 1953, the case of the Railroads vs The

Hallack and Howard Lumber Company, and the third party

action of The Hallack and Howard Lumber Company against

W. O. Bedal, came on for trial, each being handled as separ-

ate cases, with the Court trying the case of the Railroads

against The Hallack and Howard Lumber Company, and the

third-party action of The Hallack and Howard Lumber

Company against W. O. Bedal by the court and a jury (R

125).



upon the conclusion of the Railroads' evidence they and

the Lumber Company rested (R 234) and the court then

found that the Union Pacific Railroad Company was en-

titled to recover from The Hallack and Howard Lumber

Company under the indemnifying contract "and on account

of the negligence found to have existed on the premises"

(R 234-235). Findings of Fact and Conclusions of Law
were then signed and filed (R 92-99) and judgment entered

in favor of the Union Pacific Railroad Company and against

The Hallack and Howard Lumber Company in the total

sum of $18,334.15 (R 103-104).

The third party action of the Lumber Company against

W. O. Bedal was then tried to the court and jury and upon

conclusion of the Lumber Campany's evidence it and the

third party rested (,R 244) , following which The Hallack

and Howard Lumber Company's Motion for Directed Ver-

dict in its favor (R 245-247) was by the court granted

(R248-255)
. Verdict in favor of The Hallack and Howard

Lumber Company against W. O. Bedal was returned (R 105-

106) and judgment entered thereon (R 107-108)

.

From the judgment in favor of the Union Pacific Rail-

road Company against The Hallack and Howard Company
(R 117-118), and from the judgment in favor of The Hal-

lack and Howard Lumber Company against W. O. Bedal.

Bedal has appealed (R 114-115).

No appeal has been taken by The Hallack and Howard
Lumber Company from the judgment in favor of the Union
Pacific Railroad Company and against The Hallack and

Howard Lumber Company. That judgment is now final.



JURISDICTION

Jurisdiction of the District Court is baseci upon diversity

of citizenship of the parties and that the amount involved,

exclusive of interest and costs, exceeded $3,000.00. The ap-

pellees Oregon Short Line Railroad Company and Union

Pacific Railroad Company are both citizens and residents of

the State of Utah, and the appellee The Hallack and Howard

Lumber Company is a resident and citizen of the State of

Colorado (R 3, 68, 72) . Accordingly the District Court had

jurisdiction 28 U.S.C.A. 1332, and this Court ordinarily has

jurisdiction to review such matters as those on appeal, 28

U.S.C.A. 1291, Rule 73, Federal Rules of Civil Procedure,

but is without jurisdiction to reveiw the judgment of the

Union Pacific Railroad Company vs. The Hallack and How-

ard Lumber Company. The Lumber Company not having

appealed that judgment is final.

QUESTIONS INVOLVED AND MANNER IN WHICH
THEY ARE RAISED

So far as the judgment in favor of the Union Pacific Rail-

road Company and against The Hallack and Howard Lumber

Company (R 103-104) is concerned, the appellant says on

page 87 of his Brief:

"The sole question presented on this appeal from the

judgment in favor of the Railroads is whether the

trial court erred in construing Section 5 of the lease

agreement (R 10) in such a way as to hold The Hal-

lack and Howard Lumber Company responsible for

the sole negligence of the Railroad."



Appellees, the Railroads, contend that as between them

and the Lumber Company this question is moot. The Lumber

Company has not appealed from the judgment and the judg-

ment is as between these parties, valid and binding.

THE FACTS

This litigation arises out of the case of Albert M. Powell

vs. Union Pacific Railroad Company. Powell, a car inspector

of the Union Pacific Railroad Company was employed to

make repaiirs to log cars at Banks, Idaho, and on September

15, 1949 (R 176-177) while logs were being unloaded from

a truck on a road to the west of the tracks about 70 feet

(R 179-212) a slab about four feet long weighing 60-70

pounds (R 201, 217) broke off from one of the logs and

flew through the air striking and injuring him (R 185).

This slab broke off from a log when the logs were about

half way down the hill (R 217, 221, 225, 230, 232) and

before the logs reached the landing (R 218). This landing

was formed by a row of bunker logs to the west of the tracks

to keep the logs from rolling across the tracks when they

were unloaded (R 178) and was level to the west or to the

foot of the hill for a distance of about 20 feet (R 190, 204,

214, 230) . The road where the truck was located and when

the logs were dumped was about 20 feet higher than the level

of the tracks (R 188, 189, 212,230).

The logs were pushed from the truck by a caterpillar

and would strike the ground with considerable force (R 208)

,

fall down the steep incline unrestrained, and the slab whcih



injured Powell was caused to break off because of the force

of the drop (R 141) . The logs after being unloaded would

roll down the hill, onto the landing and against the bunker

logs (R178, 195, 209).

When the logs were ready to be dumped Powell stepped

off the top of the log car onto the bunker log (R 181-182)

and was seated on the bunker log, 60-70 feet north of where

the logs were being dumped down the hill to the east (R 183,

215) , when the accident occurred. Powell never saw the slab

in flight until it was three or four feet from him (R 185,

190-191).

The placing of the bunker logs was done by Bedal

(R 189, 207, 214) , the cleaning of the bunker was done by

Bedal (R 190, 207), the logs were hauled into Banks, un-

loaded and loaded by Bedal (R 171, 188, 191, 211, 239).

The railroad had nothing to do with that (R 171, 188) . The

logs were owned by The Hallack and Howard Lumber

Company (R 171, 156), who paid Bedal for hauling, un-

loading and loading of said logs on cars for shipment in-

stead of The Hallack and Howard Lumber Company per-

forming the work itself, all of which was done for the use

and benefit of the Hallack and Howard Lumber Company

(R 156). All of the unloading and loading of the logs, at

the time Powell was injured, was being performed on the

premises leased to The Hallack and Howard Lumber Com-

pany by the Railroads, appellees, herein, (Ex. 5, R 170,

238) , and so admitted by The Hallack and Howard Lumber

Company's failure to answer the Railroad's request for ad-



mission (Ex. 3, R 154, 155, 156) . As to this there was and

is no controversy (R 241).

Exhibit A attached to the Railroad Companys' complaint,

and Exhibit 1 (the same as Exhibit A) , contains the follow-

ing indemnifying clause:

"Section 5. * * * that the Lessee shall hold harmless

the Lessor and the leased premises from any and all

liens, fines, damages, penalties, forfeitures or judg-

ments in any manner accruing by reason of the use

or occupation of said premises by the Lessee; and that

the Lessee shall at all times protect the Lessor and the

leased premises from all injury, damage or loss by
reason of the occupation of the leased premises by the

Lessee, or from any cause whatsoever growing out of

said Lessee's use thereof."

These facts, together with the admissions made by The

Hallack and Howard Lumber Company in its answer to the

Railroad's complaint, fully and completely sustain the find-

ings of fact and conclusions of law (R 92-99) and accord-

ingly fully support the judgment entered therein in favor of

the Union Pacific Railroad Company and against The Hal-

lack and Howard Lumber Company (R 103-104) , and from

which The Hallack and Howard Lumber Company has not

appealed.
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ARGUMENT
THE JUDGMENT IN FAVOR OF THE UNION
PACIFIC RAILROAD COMPANY AND AGAINST THE
HALLACK AND HOWARD LUMBER COMPANY CAN-

NOT BY THIS APPEAL BE DISTURBED SO FAR AS

THE RAILROADS AND THE LUMBER COMPANY
ARE CONCERNED.

The Lumber Company has not appealed from the judg-

ment entered in favor of the Union Pacific Railroad Com-

pany and against the Lumber Company. That judgment

certainly as between the parties thereto is final and cannot

be affected by any appeal taken by the appellant W. O. Bedal.

It should be remembered that the Railroads, appellees

herein, instituted their action against the Lumber Company

and not against Bedal; he was brought in by the Lumber

Company but the Railroads did not make themselves parties

to the third party proceedings.

The case of the Railroads against the Lumber Com-

pany was tried by the court and findings and judgment made

by the court in that case, and then the case of the Lumber

Company vs. Bedal was tried by the court and a jury.

(R 125) . Separate judgments were entered. (R 103, 104, 107-

108) . The Railroad was not a party to the judgment against

Bedal, and Bedal was not a party to the Railroads judgment

against the Lumber Company. The Railroads never looked

to Bedal for a recovery; they looked directly to the Lumber

Company because of the lease it had and because it was re-

sponsible for what was being done at Banks under the lease.



The Lumber Company does not and cannot now say the

judgment of the Union Pacific Railroad Company is not

valid and binding.

"Without an appeal a party will not be heard in an

appellate court to question the correctness of the de-

cree of the trial court."

Cherokee Nation vs. Blackfeatber

155 U.S. 218, 221, 39 L. Ed. 126, 127;

Bothwell vs. United States,

254 U. S. 231, 65 L. Ed. 238.

Even if the judgment was wrong that does not make it

void. No timely appeal having been taken by the Lumber

Company the judgment remains effective and is a conclu-

sive adjudication

Rooker vs. Fidelity Trust Co.,

263 U. S. 413, 415, 68 L. Ed. 362, 365.

The judgment is conclusive upon the parties to it, and it

cannot be collaterally attacked.

Schodde vs. United States,

(9 Cir.) 69 Fed. (2d) 866, 870.

"It is well settled that in the absence of a cross-appeal

an appellee cannot attack the decree with a view either

to enlarging his own rights thereunder or lessening

the rights of his adversary, whether what he seeks

is to correct an error or to supplement the decree with

respect to a matter not dealt with below."

Smith vs. Boise City, Ida.

(9 Cir.) 104 F. (2d) 933.
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"Where each party appeals each may assign error, but

where only one party appeals the other is bound by
the decree in the court below, and he cannot assign

error in the appellate court, nor can he be heard if

the proceedings in the appeal are correct, except in

support of the decree from which the appeal of the

other party is taken."

Motley Construction Co., vs. Maryland C. Co.,

300 U. S. 185, 81 L. Ed. 593, 598.

"* * * the rule is settled in the Appellate Court, that

a party not appealing cannot take advantage of an

error in the decree committed against himself, and
also, that the party appealing cannot allege error in

the decree against the party not appealing."

Chittenden vs. Brewster,

69 U. S. 191, 17 L. Ed. 839, 841.

"It is well settled thatdn appeal errors affecting a party

who does not appeal will not be reviewed, * * *"

Salter vs. Ulrich

(Cal.) 138 Pac. (2d) 7. 146 A. L. R. 1344.

1348.

See also

—

Phillips vs. Phillips

(Cal.) 264 Pac. (2d) 926, 930.

Denman vs. Smith

(Cal.) 97 Pac. (2d) 451, 452.

The Lumber Company cannot question the judgment

against it. Neither can it question the findings or conclu-

sions of the court.

California Canning Peach Growers vs. Williams,

(Cal.) 78 Pac. (2d) 1161, 1164.
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The judgment in favor of the Union Pacific Railroad

Company and against the Lumber Company is satisfactory

to both parties thereto. That is the affect of the judgment be-

cause the Lumber Company has not appealed and the judg-

ment has become final as between the parties. Inasmuch as

Bedal is not named therein and is not a party thereto his at-

tempted appeal cannot affect that judgment and it must and

should be affirmed as between the Union Pacific Railroad

Company and the Lumber Company irrespective of whether

Bedal can attack it so far as the judgment of the Lumber Com-
pany against him is concerned.

THIS COURT HAS NO JURISDICTION TO HEAR
THE APPEAL OF BEDAL FROM THE JUDGMENT
ENTERED IN FAVOR OF THE UNION PACIFIC
RAILROAD COMPANY AND AGAINST THE HAL-
LACK AND HOWARD LUMBER COMPANY AND
THAT APPEAL SHOULD BE DISMISSED.

Bedal was never a party to the case of the Railroads

against the Lumber Company. The Railroads never made him
a party and did not make themselves a party to or in any way
become involved in the third party action against Bedal. The
case was tried independent of the action of the Lumber Com-
pany against Bedal and the judgment went against the Lum-
ber Company and not against Bedal. The fact that Bedal

was brought in as a third party defendant by the Lumber
Company does not make Bedal a party to the action of the

Railroads against the Lumber Company. The third party ac-

tion is only procedural, aand is for the purpose of avoiding
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circuity of action and to dispose of the entire subject matter

arising from one set of facts. It does not change the substan-

tive law.

1 Federal Practice and Procedure

(Barron and Holtzoff) 838 Sec. 422.

Whether a third party should be brought in is discre-

tionary with the court.

1 Federal Practice and Procedure

(Barron and Holtzoff) 839, Section 423.

"To summarize the foregoing change, it may be said

that under Rule 14 as originally framed the defend-

ant might have brought in as a third party defendant

either a person who was secondarily liable to him or

a person who was primarily liable to the plaintiff.

Under the 1948 Amendment only a person

who is secondarily liable to the original defendant

may be brought in." (emphasis ours)

1 Federal Practice and Procedure

(Barron and Holtzoff) 834-837, Sec. 421.

As stated, the Railroads did not in any way become in-

volved in the third party proceedings, and did not amend

their complaint to state a claim against Bedal, there was no

issue between the Railroads and Bedal, and the Lumber

Company could not compel the Railroads to accept Bedal

as an additional defendant.

See Text of Advisory Committee's Note to Amend-
ment of Rule 14 A, commencing on page 835 of the

above Text.
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While it is true that Bedal as a third party defendant could

assert any defenses which the Lumber Company might have

to the plaintiff's claim, that was only to protect him as against

the Lumber Company, (see Text of the Advisory Committee

Note, page 837) , and certainly does not authorize him to col-

laterally attack or wipe out a judgment obtained by the Union

Pacific Railroad Company against the Lumber Company to

which he was not a party. The Lumber Company is satisfied

with the judgment against it and, of course, cannot now urge

error of any kind.

Appellant Bedal was not a party to the action of the

Railroads against the Lumber Company, and only a party can

appeal.

Rule 73 (a) Federal Rules of Civil Procedure.

The appeal is not taken by a party, therefore this Court of

Appeals has no jurisdiction, and the appeal must be dismissed.

Penwell vs. Newland
(9 Cir.) 180 Fed. (2d) 551.

Where a defendant was not named in a judgment he was

not a party, and an appeal which included such defendant

was dismissed.

Armstrong vs. New LaPaz Gold Mining Co.

(9 Cir.) 107 Fed. (2d) 453.

The judgment against the Lumber Company can only he

enforced by the Union Pacific Railroad Company, and it can

only enforce it against the Lumber Company. The judgment
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is not adverse to appellant Bedal, and is not directed against

him.

Milgram vs. Loew's Inc.,

(3Cir.) 192 F. (2d) 579, 586.

"One who is not a party to a record and judgment is

not entitled to appeal therefrom. * * *

"The merely general nature and character of the in-

terest which the movers allege they have in the papers

here filed is not, in any event, of such a character as

to authorize them in this proceeding to assail the ac-

tion of the court below. This is more obvious in this

case since the act of the court which is assailed has

been accepted by those who ate parties to the record."

(emphasis ours)

Matter of Leaf Tobacco Board of Trade.

Ill U. S. 578, 56 L.Ed. 323.

Likewise in the case at Bar—the judgment has been ac-

cepted by the only parties to it, the Union Pacific Railroad

Company and The Lumber Company.

The case at bar cannot be distinguished from the case of

Payne vs. Niles, 61 U.S. (20 How. 219-221) 15 L. Ed.

895, wherein the court said:

—

"Payne ^ Harrison, therefore, have no right to sue out

a writ of error upon the judgment in the suit between

Niles ^ Co., and Knox, to which they were not a

party, nor can they make Knox or his representative

a defendant in a writ of error brought upon the judg-

ment on the petition of intervention to which Knox
nor Broadwell, his syndic, was a party.

"This writ of error attempts to do both, and is there-

fore not warranted by law."
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The 7th Circuit Court of Appeals In Re Phoenix Dress

Co. 131 F. (2d) 726 did not require the citation of authori-

ties to hold that an appeal could only be taken by a party to

the suit or by someone duly authorized for that purpose.

The judgment against the Lumber Company has ad-

judicated the rights of the Union Pacific Railroad Company

and the Lumber Company. The Lumber Company is satis-

fied with the judgment against it, or it would have appealed.

It cannot now claim otherwise. The judgment is final, and

whatever right appellant might have to attack the judgment

so far as the third party case of the Lumber Company against

him is concerned, he cannot by this appeal destroy a valid and

subsisting judgment the Railroad has obtained against the

Lumber Company.

IN ANY EVENT THE JUDGMENT IN FAVOR OF
THE UNION PACIFIC RAILROAD COMPANY AND
AGAINST THE LUMBER COMPANY IS SUPPORTED
BY THE FACTS AND THE LAW AND MUST BE AF-

FIRMED.

The record and judgment in the Powell case is conclusive

and binding upon the Lumber Company in this action.

Booth-Kelly Lumber Company vs. Southern

Pacific

(9 Cir.) 183 Fed. (2d) 902; 20 A.L.R. (2d)

695;

Washington Gas Light Co., vs. Dist. of Columbia
161 U.S. 316, 40 L.Ed. 712;
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Standard Oil Company vs. Robbins Dry Dock and
Repair Company,

(2d Cir.) 25 Fed. (2d) 339; 32 Fed. (2d)

182.

Probably the only fact not established in the Powell case

to fasten liability upon the Lumber Company under the lease

was that the injuries to Powell occurred "by reason of the

use or occupation of said premises by the lessee * * * or from

any cause whatsoever growing out of said lessee's use there-

of" (Sec. 5 of the lease) . This evidence was supplied in this

case against the Lumber Company. All of the unloading and

loading of the logs at the time Powell was injured was being

done on the premises leased to The Hallack and Howard

Lumber Company by the Railroads, appellees herein, (Ex. 5

R 170, 238) and so admitted by the Lumber Company's

failure to answer the Railroad Company's request for admis-

sion (Ex. 3, R 154, 155, 156). As to this there was and is

no controversy (R 241).

The Lumber Company was in possession of the premises

by virtue of the lease but had employed W. O. Bedal to haul,

unload and load the logs (R 171, 188, 191, 211, 239).

The railroad had nothing to do with that (R 171, 188) . The

logs were owned by the Lumber Company, who paid Bedal

for the hauling, unloading and loading of the logs on cars

for shipment instead of the Lumber Company performing the

work itself under the lease, all of which was done by Bedal

for the use and benefit of the Lumber Company (R 156).

The slab which struck Powell came from a log after it



17

was being dumped down a steep incline and unrestrained (R

141, 208) . None of these facts are disputed, nor can they be

by the Lumber Company. As a matter of fact, they are not

disputed by Bedal. He offered no testimony whatsoever.

The proposition is so clear as to admit of no controversy

that the Union Pacific Railroad Company was required to pay

damages for injuries sustained by Powell through the acts and

conduct of the Lumber Company in the use and occupation of

the leased premises and by the acts and conduct of its agent W.

O. Bedal. Hence the court ruled that the Union Pacific Railroad

Company was entitled to recover from the Lumber Company

under the indemnifying contract "and on account of the

negligence found to have existed on the premises" (R 234-

235). Accordingly the Findings of Fact and the portion of

Finding XI (R 97) objected to by Bedal (but not by the

Lumber Company) are fully supported by the facts. Inci-

dentally the Court never ruled upon Bedal's objection to

this finding, and of necessity it must stand in any event as

between the Railroads and the Lumber Company.

That the conclusions of the court (R 98-99) and the

judgment entered in favor of the Union Pacific Railroad

Company and against the Lumber Company (R 103-104)

are fully sustained by the law will now be discussed.

SECTION 5 OF THE LEASE, IS CLEAR AND UNAM-
BIGUOUS AND FULLY PROTECTS THE RAIL-

ROADS FOR ANY DAMAGES OR LOSS ARISING OUT
OF THE USE OR OCCUPATION OF THE PREMISES.
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On page 87 of Bedal's Brief it is asserted,

—

"The sole question presented on this appeal from the

judgment in favor of the Railroads is whether the

trial Court erred in construing Section 5 of the lease

agreement (R. 10) in such a way as to hold The
Hallack and Howard Lumber Company responsible

for the sole negligence of the Railroad."

There is nothing in this record that the court so held.

The court held to the contrary. The court allowed recovery

under the lease "and account of the negligence found to have

existed on the premises" (R 234-235)

.

Clearly this was not the negligence of the Railroad for it

had nothing to do with hauling, unloading or loading of the

logs. This was done by the Lumber Company by and through

its Agent Bedal.

The provision of the lease is broad enough to indemnify

the Railroad for its own negligence, if any, as we will pres-

ently show, but what the lease provision does is to indemnify

the Railroad Company against the acts or conduct of the

Lumber Company irrespective of how such acts or conduct

are characterized. Booth-Kelly Lumber Company vs. South-

ern Pacific, supra, page 912, wherein the court stated that

the "Southern Pacific seeks indemnity not for its own negli-

gence, but rather for that of Booth-Kelly."

Section 5 of the lease required the Lumber Company to

indemnify the Railroads irrespective of how the injuries oc-

curred so long as they arose out "of the use or occupation of

said premises * * * or from any cause whatsoever growing
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out of said lessee's use thereof." This provision is broad

enough to require the Lumber Company to indemnify the

Railroads even if they were negligent.

Booth -Kelly Lumber Company vs Southern Pa-

cific Company, Supra;

Ringling Brothers-Barnum and Bailey C. Shows

vs. Olvera

(9 Cir.) 119 Fed. (2d) 584;

Sante Fe RR Co., vs. Grant Brothers Construction

Company
228 U.S. 177, 57 L. Ed. 787;

Rice vs. Pennslyvania R. Co.,

(2d Cir.) 202 Fed. (2) 861;

Mpls.-Moline Co., vs. Chic. M. St. P. P. 8' R. Co.

(8 Cir.) 199 Fed. (2d) 725;

Aluminum Company of America vs. Hully

(8 Cir.) 200 Fed. (2d) 257;

Buckeye Cotton Oil Co., vs. Louisville & N.R. Co.

(6 Cir.) 24 Fed. (2d) 347;

Kokusai Kisen Kabushiki Kaisha vs. Columbia S.

Co.

23 Fed. Supp. 403, affirmed 100 Fed. (2d)

1016;

National Transit Co., vs. Davis

(3 Cir.) 6 Fed. (2d) 729.

In Ringling Brothers-Barnum & Bailey C. Shows vs.

Olvera, Supra, this court held that when a contract released
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all claims, demands, causes of action, damages, etc., but did

not mention "negligence" ordinary negligence nevertheless

was included, citing Sante Fe RR Co., vs. Grant Bros., Con-

struction Company, supra, in which case the court held that

the Railroad and the Construction Company were on equal

footing and they had the right to contract and while the word

"negligence" was not mentioned expressly that it was neces-

sarily intended by the use of such terms as "all risk of loss

and damage," "at consignee's risk of loss and damage." "all

risk of accident to person and baggage."

In Rice vs. Pennsylvania R. Co., supra, one Luria, who

had nothing to do with the loading of the scow, was held re-

sponsible to the United States under an agreement to hold the

Government harmless from any and all claims of whatsoever

nature for injuries to persons or property occurring during

the removal of the material. The court said:—;-

"It is impossible to conceive how any valid claim could

arise against the Government for injuries 'occurring

during the removal' unless its employees were negli-

gent. Consequently we see no way to interpret the

covenant otherwise than as an unequivocal expression

of intent to indemnify the United States against the

negligence of its own employees."

In Minneapolis-Moline Co., vs. Chic. M. St. P.P. & R.

Co,, supra, no mention is made in the contract of any negli-

gence. However, the court held that the terms were broad

enough to exempt the Railroad Company from the result of

its own negligence and that such a contract contravened no

public policy. It refers to the case of John P. Gorman Coal
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Co. vs. Louisville ^ N.R. Co., 213 Ky. 551, 281 S.W. 487.

and quoting from that case the court said,

—

"Appellant might have made it a condition of liability

that it should be guilty of some negligence, but this

it did not do. It was free to make any contract it chose

so long as it was not against public policy, and, hav-

ing chosen to undertake an absolute liability rather

than a qualified one, it cannot now be heard to com-

plain of the choice it made."

This particularly covers liability of the Lumber Com-

pany in the case at Bar under Section 5 of the lease.

In National Transit Co., vs. Davis, supra, the contract

was to indemnify and save harmless from and against all

claims, suits, costs, losses and expenses in any manner result-

ing from or arising out of the laying, maintenance, renewal,

repair, use or existence of said pipe, and no mention was made

of negligence. This was held to be broad enough to include

negligence of the Railroad. The Court stated,

—

"It would seem clear that if the indemnifying clause

of the contract were limited to claims and suits where
the Railroad was blameless there would in point of

fact be nothing to which such indemnifying clause

would apply."

In Buckeye Cotton Oil Company vs. Louisville 8* N. R.

Co. supra, the indemnifying clause did not include the word

negligence. The court held, however, that the agreement was

clear in this respect, for it said— "to hold the first party

harmless from the claims and demands of any and all persons
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on account of any damages or injuries caused directly or in-

directly by the existance, location, or condition of any struc-

ture or obstruction of any kind on the premises of the second

party or by any obstruction on said tracks."

As mentioned by this court in Booth-Kelly Company vs.

Southern Pacific Company, supra, page 910, Booth-Kelly's

interests were served by the making of this contract, and that,

of course, is true in the case at Bar. The Railroads were under

no obligation to unload logs or load logs onto their cars; this

was the obligation of The Hallack and Howard Lumber Com-

pany, and it wanted this particular site upon which to per-

form its work of unloading, scaling and loading the logs .It

was a benefit to the Lumber Company to have possession of

these premises, otherwise it would not have entered into a

lease and paid the rental thereon, and likewise the Railroad

Companies were not going to give up possession of its premises

for such work as the Lumber Company intended to perform

without having protection for some such an accident as oc-

curred to Powell. The interest here on the part of the Lumber

Company was similar to the interest which Booth-Kelly

Company had in the spur track built by the Southern Pacific

Company for it, for it was by these leases that both parties

were benefited, and particularly the Lumber Companies.

In the Booth-Kelly Lumber Company case, in talking of

the meaning of the paragraph relating to indemnity and the

contemplation of the parties, the court said,

—

"And in view of the fact that in most cases where de-

mand for indemnity arises, the claimed indemnitee
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must have been found liable by reason of some neg-

ligence, we think it extremely unlikely that all such

cases were intended to be excluded from the operation

of the first portion of the paragraph. Otherwise, this

portion of the paragraph would have little or no ap-

plication to any actual case."

That, of course, is true with reference to the provisions

of Section 5 of the Lease in this case. It was intended certainly

that the Railroad Company should have protection from any

damages or suits that might arise by reason of the use and

occupation of the premises by the Lumber Company. Two
State cases are particularly applicable,

—

Griffiths vs. Broderick

(Wash.) 182 Pac. (2d) 18, 175 A.L. R., 1;

Southern Pacific Company vs. Fellows, 71 Pac. (2d) 75,

77—A case which the Supreme Court of California declined

to review; and under an indemnity clause in a contract, which

we think cannot be distinguished from Section 5 of the lease

in the case at Bar, it was held that the provisions were so

sweeping and all embracing that although it did not contain

an express stipulation indemnifying the appellant against lia-

bility caused by its own negligence it accomplished the same

purpose.

To the same effect see

—

New Orleans Great Northern R. Co. vs. S. T.

Alcus & Co., (La.) 105 S. 91.

The Union Pacific had no duty to either unload these
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logs or load them; that was an obligation of The Hallack

and Howard Lumber Company, the owner and shipper of the

logs. Therefore when the Railroads gave up a portion of their

premises for the benefit of The Hallack and Howard Lumber

Company whereby it could perform its function of unload-

ing and loading the logs and the Railroad had no control over

or right to direct the manner in which the logs were unload-

ed, it certainly wanted protection against any act of the Lum-

ber Company irrespective of how damages might accrue or

how and in what manner it might be called upon to answer

or pay for such damages; that is the clear interpretation of

the provisions of the lease.

In this case, however, there was no negligence on the part

of the Union Pacific Railroad Company. It was held liable

to Powell because of the acts and conduct of the Lumber

Company, who had possession of the premises and who was

performing the act of unloading the logs by and through its

Agent Bedal, and who had made a safe place unsafe.

The Union Pacific was held liable on the theory that it

had not furnished Powell with a safe place in which to work.

This was a non-delegable duty which it owed to Powell irre-

spective of who made it unsafe. Booth-Kelly Lumber Com-

pany OS. Southern Pacific Company, supra, page 911, Note 7.

Snohomish County vs. Great Northern RR Com-
pany

(9 Cir.) 130 Fed. (2d) 996;

Burris vs. American Chicle Co.

(2d Cir.) 120 Fed. (2d) 218;
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Standard Oil Company vs. Robins Dry Dock and
Repair

(2d Cir.) 32 Fed. (2d) 182.

In the last case cited the court, after referring to three

cases, said:

"In all three of those cases a third party had recovered

against a person who was under a non-delegable duty
to furnish a safe place to such third person, but in

each case the primary and affirmative wrong was
occasioned by the defendant against which indemnity
was sought."

In Govero vs. Standard Oil Company (8 Cir.) 192 Fed.

(2d) 962. 964. the court said:

"We know of no public policy which would prevent

a landlord and a tenant from agreeing that the tenant

should assume, and agree to indemnify the landlord

against, the risk of loss, damage and injuries occur-

ring on the premises during the term of the lease,

whether due to the negligence of the landlord or not."

The court then cites the United States Supreme Court

case of Sante Fe RR Co. vs Grant Brothers Construction

Company, supra, to the effect that the highest public policy

is found in the enforcement of the contract which was actually

made.

Appellant refers to Section 13 of the lease as containing

the word "negligence" whereas Section 5 does not. The reason

for this is obvious. Section 1 3 relates to dangers of fire set

out by the railroad where it would be the acter and protects
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against loss to lessee's property arising from such fires and

nothing else. While the word "negligence" appears, it

wouldn't be necessary. Any other phrase would cover the situa-

tion and, be equally effective. Section 5 relates to all other

damages and is clear and explicit that the Lumber Company

agrees to indemnify the Railroads for damages and judgments

in any manner accruing by reason of the use and occupation of

the premises, or from any cause whatsoever growing out of

said lessee's use thereof. This language is so clear and un-

ambiguous that to insert or add the word "negligence" or

"employee" as appellant infers should be in the section would

certainly add nothing by way of intent or clarity.

Appellant's sole theory appears to be that the court con-

strued the lease to protect the railroads against their own neg-

ligence. No where in the record is there any foundation for

such a conclusion. As a matter of fact, and as we have stated,

the lease in this particular case protects the railroads against

the act and conduct of the Lumber Company and its Agent

Bedal, and without which Powell would not have been in-

jured. The statement of the court that he found for the Union

Pacific Railroad Company under the contract "and on ac-

count of the negligence found to have existed on the prem-

ises" (R 234-235) plus Finding of Fact No. XI (R 97) and

which finding is supported by all of the evidence—there is no

contrary evidence—appellant's theory that the court con-

strued the lease to protect the railroads against their own neg-

ligence has no foundation. The provisions of the lease are

broad enough, and exceptionally clear, to protect the railroads

if they were in fact negligent, but they were not.
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As stated, the Union Pacific was held liable to Powell

because it had a nondelegable duty to provide him with a safe

place to work, which place of work was made unsafe by the

active conduct of the Lumber Company and its Agent Bedal

and not by any act of the Union Pacific.

We can see no difference in principle between the indem-

nity agreement considered in the Booth-Kelly case and the

provision contained in section 5 of the agreement in the case

at Bar. except that Section 5 of the agreement herein is more
inclusive and more clear that The Hallack and Howard Lum-
ber Company must hold harmless and protect the Railroads

from damages, judgments, injuries or loss by reason of the

use or occupation of the premises "or from any cause whatso-

ever growing out of said lessee's use thereof." The agreement

in Booth-Kelly case required the same thing, except different

language was used.

In any eventwe think no one can read the provisions of

Section 5 and have any misconception about the intent of the

language used or what it covers, and certainly there is no dis-

pute here between the Railroad Companys and the Lumber
Company with reference to this section of the lease, because

the Union Pacific Railroad Company obtained a judgment
against the Lumber Company based upon this theory, and
with which judgment the Lumber Company is satisfied.

We think appellant misconceives or misconstrues the dif-

ference between contribution and indemnity. Here the Rail-

road Company and the Lumber Company or its agent Bedal

were not in pari delicto. The primary duty of unloading the
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logs and to see that they were properly unloaded was that

of the Lumber Company or its agent Bedal. The Railroad

had no duty to perform in that connection and accordingly

performed no duty. We think there can be no doubt but that

Powell could have sustained an action for negligence directly

against the Lumber Company or Bedal, and, as the trial court

remarked, had it not been for the Federal Employers Liability

Act the action probably would have been filed against Bedal

instead of against the Union Pacific (R 253)

.

That appellant misconceives or misconstrues the differ-

ence between the law of contribution and the law of indem-

nity under the facts in this case is made apparent by the

decisions of this court in the Booth-Kelly case on pages 908-

910 of the opinion, by the decision of this court in Snoho-

mish vs. Great Northern Railroad Company, 130 Fed. (2d)

996, and others.

Appellant says that in the Booth-Kelly case the industry

had violated a specific provision of the agreement. The Lum-

ber Company in the case at Bar in effect did the same thing.

It created a dangerous condition, which it should not have

done, which caused the Union Pacific Railroad Company to

be mulct^tf in damages without its fault and by which Section

5 of the lease required indemnity.

It matters not that Powell might have actually been a foot

or two off the leased premises. His injuries arose out of the

use and occupation of the leased premises.

Kokusai Kisen Kabushkt Kaisha vs. Columbia S. Co.

23 Fed. Supp. 403, 405, affirmed 100 Fed. (2)

1016;
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Booth-Kelly Lumber Company's act was found to have

been the active, direct and primary cause of the injuries to

Powers and so, in the case at Bar, the court found that the

Union Pacific Railroad Company was guilty of no active

negligence, which was correct, and found that the active, di-

rect, proximate and primary cause of Powell's injuries was

that of the Lumber Company (R 97), and that is correct,

because the evidence is all one way that the injuries to Powell

occurred when the Lumber Company through its Agent Bedal

was unloading the logs onto the leased premises, possession

of which it had. The railroads had nothing to do with any

of such activities.

Appellant cites cases on pages 90, 93 and 94 of its Brief,

all of which cases we have reviewed, and none of them, or as

a matter of fact none of the cases cited elsewhere in appellant's

Brief, contain provisions that are as clear and unambiguous

as are the provisions of Section 5 of the lease herein discussed.

In the Jensen (it should be Jansen) case, the owner who

had leased the premises to Jansen had control over the stairs

and there was no obligation on the part of Jansen to make

alterations, but only to repair. The obligation was upon the

owner, not Jansen, to make the steps comply with the City

Ordinance.

In the Kay case on page 93 of appellant's Brief the in-

demnity agreement referred to an overhead loading machine,

but the person injured struck a draw bridge, which was not

mentioned in the agreement.
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The cases referred to on page 94 of appellant's Brief are

clearly distinguishable.

In the Martin case the clause upon which plaintiff relied

for indemnity was so limited that it could only be construed

to be effective to release the lessor of any claim the lessee had.

The court indicatecTthat if it had been drawn to release claims

of others the result would have been different.

In the Foster case, this case was affirmed by the Court of

Appeals in 201 Fed. (2d) 727, in which the facts are more

fully shown than in the District Court's opinion, and in ad-

dition to active negligence on the part of the Can Company

there was also active negligence on the part of the Railroad

Company, that is, concurrent negligence. The Railroad was

negligent because of insufficient lighting and uneven track.

The court of appeals said that the Booth-Kelly case was not

applicable because in that case the Lumber Company was pri-

marily liable and the Railroad only secondarily liable.

In the Westinghouse Electric Elevator Company case the

contract specifically limited indemnity to acts or omissions

of appellee's agents, servants or employees.

In the Glenns Falls Indemity Company case the contract

only protected against claims which arose out of performance,

non-performance or mal performance of a contract to provide

a gunite job on the exterior face of a substation. The injuries

to the person involved did not fall within the provisions of

the contract and the court found the indemnitee was primar-

ily at fault and was guilty of active negligence not merely

passive negligence.
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In the Sinclair Prairie Oil Company case the agreement

was not clear, and the jury held Sinclair liable and absolved

Engle from any negligence.

In the Southern Railway Company case the indemnity

clause particularly excepted Coca Cola from liability unless

it was at fault. The court said Coca Cola would have been

liable had it not been for the exception. The Railroad in that

case was admittedly negligent and Coca Cola was not.

The case of Southern Pacific Company vs. Layman, 1 73

Ore. 275, 145 Pac. (2d) 295, had no application in the

Booth-Kelly case, and it has none here. In the Layman case

the accident involving the harvesting machine happened sole-

ly as a result of the Railroad's negligence in the operation of

its train.

Thus far it has been demonstrated that appellant has

been arguing directly in the face of the Booth-Kelly decision,

and he continues to do so; arguing that the Union Pacific

Railroad Company acquiesced in the dangerous condition

and accordingly was a joint tort feasor and cannot have in-

demnity. If such an argument possesses any soundness it ap-

plies only so far as the case of the Lumber Company vs.

Bedal is concerned and it cannot affect the final and binding

judgment of the Union Pacific Railroad Company as against

the Lumber Company; but in any event appellant's argument

proceeds upon the theory that the Railroad acquiesced in the

dangerous condition—meaning the unloading of the logs.

Who created the dangerous condition? So far as the rail-

roads are concerned it was The Hallack and Howard Lumber
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Company by and through its Agent Bedal. He was unloading

the logs. He was the active participant. The Union Pacific

Railroad Company was held liable to Powell not because it

acquiesced in any such dangers but because it owed a non-

delegable duty to furnish Powell a safe place to work, and

the Lumber Company, through Bedal, had made it unsafe.

The Railroad was not the acter; at most its negligence was

merely passive, and it was held responsible to Powell for fail-

ing to warn him that the logs were to be dropped or to get

out of the way; the same reason for holding the Southern

Pacific Railroad Company liable to Powers for failing to

warn him of the presence of the wood cart. Booth-Kelly Lum-

ber Company made the same argument of acquiescence as

appellant herein makes. This court in the Booth-Kelly case

disposed of that contention in a few words:

—

"Thus the situation was one precisely within the

words of section 95, supra. Southern Pacific was held

liable because of its 'negligent failure to make safe a

dangerous condition of land or chattels, which was
created by the misconduct of the other', i.e. of Booth-

Kelly. That this is the type of case which the com-
pilers of section 95 had in mind is made clear by their

comment on the section, (95a). The court's finding

that defendant's negligence was the 'active, driect,

proximate and primary' cause, negatives the existance

of the acquiescence mentioned in the later portion of

the comment." page 91 1, 183 Fed. (2d).

This finding was supported by the facts, and the same

finding in the case at Bar is supported by the facts. To iterate,

it was only because of the acts and conduct of the Lumber
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Company and its agent Bedal that the Union Pacific Railroad

Company was held liable to Powell, and the Union Pacific

Railroad Company is entitled to full indemnity the same as

was the Southern Pacific Company.

Following the above quoted portion from the Booth-

Kelly case this court said:

"We hold that the contract provides that in the cir-

cumstances here existing, and thus found by the

Court. Southern Pacific was entitled to the full in-

demnity it claims. It would have been entitled to no

less, under the rule in the Astoria case, supra, even

in the absence of a contract."

Acquiescence, of course, is not in the case, but certainly

the Railroads did not acquiesce in the cutting or splintering

of the logs when they were cut and felled in the forest and

that was probably the reason the slab broke off and struck

Powell when the logs were dumped (R 206-218)

.

In addition to the Booth-Kelly case and others which we

have cited supporting the judgment of Union Pacific Rail-

road Company against The Hallack and Howard Lumber

Company, we respectfully refer also to the following:

—

Culmer vs. Baltimore & O. R. Co.,

1 F. R. D. 765;

Watkins vs. Baltimore & O. R. Co.,

29 Fed. Supp. 700;

Deep Vein Coal Company vs. Chic. & E. I. Ry Co.

(7 Cir.) 71 Fed. (2d) 963;
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Waylander—Peterson Company vs. Great North-

ern Ry Co.

(8 Cir.) 201 Fed. (2d) 408.

In the Waylander-Peterson Company vs. Great Northern

Ry Company case the court, in approving the views of the

trial court, stated that the railroad's laibility arose because of

a non-delegable duty, and that

—

"The primary duty rested upon Waylander-Peterson

Company to perform its work on the bridge so as not

to endanger the workmen who were required to work
in proximity thereto. Its neglect was the primary,

active cause of Lawrence's injuries. The Railroad

Company's negligence, as between the parties, was
secondary and passive."

Incidentally the court refers to Restatement on Restitu-

tion, Sections 95, 95a, also referred to in the Booth-Kelly

decision.

SUCH CONTRACTS WITH WHICH WE ARE CON-

CERNED HERE ARE NOT AGAINST PUBLIC POL-

ICY.

Booth-Kelly Lumber Company vs. Southern Pa-

cific

(9 Cir.) 183 Fed. (2d) 902; 20 A.L.R. (2d)

695;
^

Snohomish County vs. Great Northern RR Com-
pany
(9 Cir.) 130 Fed. (2d) 996;

I
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Griffiths vs. Eroderick
(Wash.) 182 Pac. (2d) 18, 175 A.L.R. 1;

42 C.J.S. 572, Sec. 7;

27 Am. Jur. 459, Sec. 8.

THAT BEDAL WAS AN INDEPENDENT CONTRAC-
TOR DOES NOT RELIEVE THE LUMBER COMPANY
OF ITS LIABILITY TO THE RAILROAD COMPANY
UNDER THE LEASE.

The mere fact that as between the Lumber Company and
Bedal, Bedal was an independent contractor, does not relieve

the Lumber Company of its obligation to the Railroads

under the lease agreement or independent of the lease.

See—Note 7, page 911 of 183 Fed. (2d), the Booth-
Kelly case.

"He cannot escape liability by letting work out like
this to a contractor and shift responsibility on to him
if any accident occurs."

Chicago vs. Robbins,
67 U.S. 418, 17 L.Ed. 298;

Robbins vs. Chicago,

71 U.S. 4 Wall 657, 18 L. Ed. 427, 430;

George A. Fuller Co., vs. Otis Elev. Co.,
245 U.S. 489, 62 L. Ed. 422;

Fegles Cons. Co., vs. McLaughlin Const. Co
(9Cir.) 205 Fed. (2d) 637;
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Burris vs. American Chicle Co.,

(2Cir.) 32 Fed. (2d) 182;

Standard Oil Co., vs. Rohbins Dry Dock & Re-

pair Company
(2 Cir.) 32 Fed. (2d) 182;

Dallas 8' G. R. Co., vs. Adle

(Tex.) 9 S.W. 871, 876;

Shearman 8" Redfield on Negl.

5th Ed. Sec. 14;

57C.J.S.,Sec. 587 p. 357;

27Am. Jur. 5 15, Sec. 38.

The lease in question was never assigned by the Lumber

Company to Bedal. The Lumber Company was in control

and had the exclusive possession of the leased premises.

"A party to a contract may assign rights under it, but

he cannot assign obligations." Pioche Mines Consol.

vs. Fidelity-Philadelphia Trust Company (9 Cir.)

202 Fed. (2d) 944.

IMPLIED INDEMNITY

While the Railroads action against the Lumber Company

is based primarily upon the indemnifying agreement which

we have been discussing, nevertheless the Railroads proceeded

also on the theory that the Lumber Company was Habile to

the Union Pacific Railroad Company under implied indemn-

ity and independent of said lease. See paragraph IX of the

Railroads' Complaint (R 6-7)

.
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Booth-Kelly Lumber Co., vs. Southern Pacific Co.,

supra;

Snohomish County vs. Great Northern Railway

Co. (9 Cir.) 130 Fed. (2d) 996;

Washington Gas Light Company vs. District of
Columbia

(161 U.S. 316, 40 L. Ed. 712);

George A. Fuller Company vs. Otis Elevator Co.,
245 U.S. 489, 62 L. Ed. 442;

Burris vs. American Chicle Co.

,

(2 Cir.) 120 Fed. (2d) 218;

Southwestern Bell Telephone Co., vs. East Texas
Public S. Co.,

(5 Cir.) 48 Fed. (2d) 23;

Waylander-Peterson Co., vs. Great Northern Ru.
Co.,

(8 Cir.) 201 Fed. (2d) 408.

All of the facts which are in this case and are undisputed

and which we have previously been discussing fully justify

the findings of the court, conclusions of law, and the judg-

ment in favor of the Railroads and against the Lumber Com-
pany on the theory of implied indemnity.

As mentioned in the Booth-Kelly case, the Southern Paci-

fic was entitled to full indemnity and "it would have been

entitled to no less, under the rule in the Astoria case, supra,

even in the absence of a contract." And, as stated in Burris vs.

American Chicle Company, supra

—
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"It is immaterial that there was no express provision

for indemnity in the contract between these parties."

In Snohomish County vs. Great Northern Railway Com-

pany, supra, this court said:

"If the parties are not equally criminal the principal

delinquent may be held responsible to his co-delin-

quent for damages incurred by their joint offense. In

respect to offenses in which is involved any moral de-

linquency or turpitude, all parties are deemed equally

guilty, and courts will not inquire into their relative

guilt. But where the offense is merely malum prohibi-

tum, and is in no respect immoral it is not against

the policy of the law to inquire into the relative de-

linquency of the parties, and to administer justice be-

tween them, although both parties are wrongdoers."

See also

—

Baillie vs. City of Wallace,

24 Ida. 706, 135 Pac. 850, 854.

CONCLUSION

We think there can be no question about the binding and

conclusive effect of the judgment of the Union Pacific Rail-

road Company against The Hallack and Howard Lumber

Company, and that the judgment must be affirmed, and with

respect to that judgment Bedal's appeal should be dismissed.

We submit that the facts in this case being clear and un-

disputed establish without any question the liability of the

Lumber Company to the Railroads, for it was by and through

its Agent Bedal that the logs were cut and felled in the for-

est, hauled to Banks and unloaded, and that during the un-
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loading of the logs Powell was injured, for which, through

no fault of the Union Pacific Railroad Company it was com-
pelled to pay damages for Powell's injuries.

Section 5 of the lease could not be clearer than it is if any
other words were used. There is no dispute in this case be-

tween the Railroads and the Lumber Company as to Section 5

being applicable. The language is clear that the Lumber Com-
pany agrees to hold the Railroads harmless and to protect

the Railroads from damages or judgments which accrue in

any manner by reason of the use or occupation of the prem-
ises or from any cause whatsoever growing out of said lessee's

use thereof. No clearer language could be used to indicate

liability of the Lumber Company to the Railroads for in-

demnity relating to any loss or damage the railroads sustained

because of the use and occupation of the leased premises.

Here the parties were on an equal footing, free to contract

with respect to liability, or anything else.

In John P. Gorman Coal Company vs. Louisville & N.R.
Co. (Ky) 281 S.W. 487, in addition to what has been quoted
from the case previously herein, the court said:

"The appellee (railroad), by this contract, was not
attempting to contract against its common law lia-
bility for negligence: It was simply providing for such
liability. * * * it was not compelled to construct this
switch (neither was the Union Pacific and Oregon
Short Line required to give a lease to The Hallack
and Howard Lumber Company). * * *As here in-
volved, these obligations simply put the appellant in
the position of an insurer of appellee's possible lia-
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bilities arising out of the maintenance and operation

of this spur track. This contract did not, nor could

it, exonerate the appellee from responding in damages

to those injured by its negligence. * * * But having

so responded, the appellee had the right to look for

reimbursement to the one who had agreed to insure it,

so to speak, against such loss."

There, of course, is no question raised, and none can be

raised, but that The Hallack and Howard Lumber Company

is bound by the record and judgment made in the Powell

case, and also in this case, for it has not appealed. But in the

Powell case, when the trial court ruled upon the Motion of

the Union Pacific for Judgment. Notwithstanding the Ver-

dict, Judge Clark found that Powell was struck by a slab

from a log being unloaded from a truck on the road some

twenty feet above the location of the bunkers where the logs

were loaded on the train, and then stated,

—

"Whether the operation in driving the trucks to the

top of this steep enbankment, pushing the logs from

the truck and allowing them to descend this steep in-

cline to the track was negligence was a question for

the jury." (R 141. 142).

This was the operation of The Hallack and Howard

Lumber Company by and through its Agent Bedal (Ex. 3 R.

154-156, 170) , so that the findings of the court to the ef-

fect that The Hallack and Howard Lumber Company by

and through its Agent Bedal was negligent and that that is

what caused the injuries to Powell puts the matter at rest

completely, both under the lease, Section 5, and also on the

basis of implied indemnity.
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The Railroads and the Lumber Company were not joint

tort feasors; the primary cause of the accident to Powell was
the fault or negligence of the Lumber Company.

See

—

States SS Company vs. Rothschild International
Steve. Company (9 Cir.) 205 Fed. (2d) 253.

That the judgment in favor of the Union Pacific Railroad

Company against The Hallack and Howard Lumber Com-
pany should be affirmed is,

Respectfully submitted,

BRYAN P. LEVERICH
L. H. ANDERSON
E. H. CASTERLIN
E. C. PHOENIX
Attorneys for Appellees,

Oregon Short Line Railroad Com-
pany, Union Pacific Railroad Com-
pany.
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STATEMENT OF THE CASE
Appellant, W. 0. Bedal, is a Third-Party Defend-

ant, an independent logging contractor, who, in

unloading logs as such for Appellee, The Hallack and
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Howard Lumber Company, caused injuries to an em-

ploye of Appellees, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, who, upon

judgment being rendered premised upon the negli-

gence of said Bedal, in favor of such employee and

against them, brought this action of indemnity

against Appellee, The Hallack and Howard Lumber

Company, which in turn made said Bedal a Third-

Party Defendant as its indemnitor and the original

wrong-doer and the only active participant causing

such injuries, whose negligence had been adjudicated,

and therefore, he should respond in full for the judg-

ment that has been rendered in this case against Ap-

pellee, The Hallack and Howard Lumber Company.

Hereinafter in this brief the Appellees, Oregon

Short Line Railroad Company, a corporation, and

Union Pacific Railroad Company, a corporation, will

be referred to as 'Railroads', and Appellee, The Hal-

lack and Howard Lumber Company, a corporation,

will be referred to as 'Lumber Company', and W. 0.

Bedal, Appellant, will be referred to either as 'Appel-

lant' or 'Bedal.'

On March 3, 1944, the Railroads entered into a

lease with the Lumber Company for a log loading site

at Banks, Idaho (R. 10), which lease contained the

usual indemnity agreement on the part of Lessee.

On March 31, 1945, the Lumber Company entered

into a logging contract with the Appellant and Owen

S. Smith (R. 27, ex. 8) which contract was amended

from time to time and finally Appellant was substi-

tuted for and in place of himself and Owen S. Smith



Hallack and Howard Lumber Co., et al 3

( R. 47 ) . The logging contract contained an indemnity

agreement which will hereinafter be set out in full.

On September 15, 1949, while the lease from the

Railroads to the Logging Company and the logging

contract between the Lumber Company and Appellant

were in full force and effect, A. M. Powell a car in-

spector employed by the Railroads was seriously

injured by a slab or splinter flying from a log being

unloaded by Appellant and striking said Powell,

which later resulted in a judgment in favor of Powell

and against the Railroads, which the Railroads paid.

Thereupon this action was instituted by the Rail-

roads against the Lumber Company, and the Lumber

Company, under Rule 14, brought Bedal into the case

as a Third-Party Defendant. In its Third-Party com-

plaint, and particularly in paragraph X thereof, the

Lumber Company charged as follows:

'That on or about the 13th day of April, 1950,

the said A. M. Powell, by an instrument in writ-

ing, notified this Defendant and Third-Party

Plaintiff about his said claim against the Union

Pacific Railroad Company and this Third-Party

Plaintiff arising out of the facts set forth above

herein.

"That on April 24, 1950, this Defendant and

Third-Party Plaintiff, by letter, notified the said

W. 0. Bedal, the Third-Party Defendant, that it

had received the written claim from the said

A. M. Powell, and at that time forwarded to the

said W. 0. Bedal a copy of the claim asserted by

the said A. M. Powell.
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'That on or about the 3rd day of October,

1950, the said A. M. Powell filed the action in

the United States District Court, for the Dis-

trict of Idaho, Southern Division, referred to

in the complaint of the Plaintiffs in this action.

"That on or about January 10, 1951, this

Defendant and Third-Party Plaintiff, in writ-

ing, by registered mail, notified the said W. 0.

Bedal, the Third-Party Defendant, of the filing

of said complaint by the said A. M. Powell, and

enclosed therewith a copy of the said complaint

filed by the said A. M. Powell, and at that time

and in that manner notified the said Third-

Party Defendant, W. 0. Bedal, among other

things, as follows :

" This letter is to advise you that the Hal-

lack and Howard Lumber Company will look

to you and your insurance carrier to hold

harmless the Hallack and Howard Lumber

Company from any liability whatever in this

matter/

all of which more fully appears from a copy of

that certain letter from the Attorneys for the

Defendant and Third-Party Plaintiff, Messrs.

Phelps & Phelps, Denver, Colorado, who, at the

time, were acting for this Defendant and Third-

Party Plaintiff, a copy of which letter is hereto

attached and marked Exhibit T,' and by this

reference is hereby made a part hereof. (For

letter see R. 52-53.)
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^That the said W. 0. Bedal, the Third-Party

Defendant, failed and refused to defend the

case of A. M. Powell against the Union Pacific

Railroad Company, and failed and refused to

pay the claim of the said A. M. Powell, and has

failed and refused to hold this Third-Party

Plaintiff harmless.

"That the said cause of A. M. Powell, Plain-

tiff, versus the Union Pacific Railroad Company,

Defendant, was tried in the above-entitled Court

before the Court and jury commencing on the

26th day of February, 1951." (R. 62-63)

Thereafter, the Appellant answered said Third-

Party Complaint and admitted each and every of the

above-named allegations.

In paragraph IX of its Third-Party Complaint the

Lumber Company charged as follows

:

"That this Defendant and Third-Party Plain-

tiff on October 14, 1952, by an instrument in

writing, tendered the defense of this action to

the said W. 0. Bedal, and his insurance carrier,

the Truck Insurance Exchange, and they sev-

erally refused to defend it; that a copy of said

tender is attached hereto as Exhibit *E'." (R.

23) (For letter see R. 49-51.)

and this was likewise admitted.

In his answer to the Third-Party Complaint Ap-

pellant stated:
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^In answer to paragraph IV of said Third-

Party Complaint Third-Party Defendant admits

that he was operating under said contract as

an independent contractor;" (R. 75)

A request for admission was served on Bedal (R.

155) and Bedal admitted:

'That the injuries to the said A. M. Powell

at Banks, Idaho, on the 15th day of September,

1949, were caused by a piece of timber which

broke off one of the logs being unloaded on or

onto the leased premises." (R. 155-156)

Bedal also admitted

:

'^Admits that W. 0. Bedal, his agents, serv-

ants and employees were unloading logs onto

or toward the premises covered by Exhibit 'A'

attached to the complaint, and near the place

where A. M. Powell was injured; admits that

the unloading of said logs was for the use and

benefit of Hallack and Howard Lumber Com-

pany—all pursuant to the contract which is

attached to Third-Party Complaint;" (R. 159)

After the jury had returned a verdict in favor of

A. M. Powell and against the Railroads the Railroads

made a Motion for Judgment Notwithstanding the

Verdict (R. 136-140; ex. 2), and in ruling on that

Motion in the case of Powell vs. Railroads the Dis-

trict Judge ruled as follows:
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"Defendant's motion for Judgment Notwith-

standing the Verdict having heretofore been

presented to the Court on oral argument of coun-

sel for the respective parties and the matter

having been taken under advisement by the

Court and the Court having carefully reviewed

the evidence submitted at the trial in order to

determine whether the evidence of negligence

was sufficient to justify the Court in submitting

the case to the jury, finds : according to the testi-

mony the plaintiff was struck by a slab from a

log being unloaded from a truck on a road some

twenty feet above the location of the bunkers

where the logs were loaded on the train. A *Cat'

and Boom was used, a line placed underneath

the logs and they were pushed off the truck and

would fall down a steep incline unrestrained a

distance of about twenty feet. Where they were

pushed from the truck the incline was so steep

that they fell through the air a distance of about

twelve feet before they hit the ground and then

rolled on the balance of the distance to the

Bunker. The Slab that caused the injury to the

plaintiff broke off one of those logs and was

thrown through the air and, no doubt, was

caused to break from the log because of the force

of the drop.

"Whether the operation in driving the trucks

to the top of this steep embankment, pushing

the logs from the truck and allowing them to

descend this steep incline to the track was neg-

ligence was a question for the jury.
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'*If there is a reasonable basis in the record

for concluding that there was negligence of the

employer which caused the injury it would be

an invasion of the jury's function by this Court

to draw a contrary inference or to conclude that

a different conclusion would be more reasonable

(Ellis vs. Union Pacific Railroad Company, 329

U. S. 649)." (R. 141-142)

On September 22, 1953, the Railroads filed Find-

ings of Fact and Conclusions of Law ( R. 92 ) . These

Findings and Conclusions were later amended by

Order of the Court (R. 112-113), and instead of

reading as they do in the printed transcript of rec-

ord, Finding No. Ill should read as follows:

"That on the 15th day of September, 1949,

the aforesaid lease agreement was in full force

and effect, and that at Banks, Idaho, on said

date, while the defendant, by and through, W. 0.

Bedal, an independent contractor, his agents,

servants or employees were unloading logs on

or onto said leased premises and using and oc-

cupying said premises in accordance with the

terms and conditions of said lease a piece of

timber broke off one of the logs being unloaded

from a truck and struck one, A. M. Powell, a

car inspector employed by the Union Pacific

Railroad Company, seriously injuring the said

A. M. Powell." (R. 112-113)

Likewise, in Finding No. XI (R. 97), as amended

by order of the Court, in the eleventh line thereof in
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the printed record the word 'agent^ was stricken, and

in lieu thereof, the words 'independent contractor'

were inserted; and likewise, in Finding No. XI (R.

97 ) , in the eighth line from the bottom of the page of

the printed record ( R. 97 ) , the word 'its' was stricken,

and in lieu thereof, the words ''by and through W. 0.

Bedal, his" was inserted ; so that, as amended by or-

der of the Court, Finding No. XI (R. 97) should read

as follows

:

"That the plaintiffs or either of them had no

duties to perform in connection with either the

unloading or the loading of logs at Banks, Idaho,

and at the time and place Powell was injured

were performing no part of the work of unload-

ing or of loading the said logs. That the un-

loading of the logs onto said leased premises and

the loading of said logs from said leased prem-

ises onto the cars of the plaintiffs were per-

formed solely and entirely by the defendant The

Hallack and Howard Lumber Comppany by and

through its independent contractor^ the said

W. 0. Bedal. That the said Union Pacific Rail-

road Company was held liable for the injuries

sustained by the said A. M. Powell only because

it had not furnished Powell a safe place within

which to perform his work, a duty which was

nondelegable as between the Union Pacific Rail-

road Company and the said Powell. That the

said unsafe place was created by the fault or

negligence of the defendant The Hallack and

Howard Lumber Company, by and through
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W. 0. Bedal, his agents, servants or employees,

and the said Union Pacific Railroad Company

was guilty of no active negligence ; that the ac-

tive, direct, proximate and primary cause of

said Powell's injuries was that of the defendant

The Hailack and Howard Lumber Company act-

ing by and through its agent, the said W. 0.

Bedal, in unloading said logs in the manner and

under the circumstances hereinbefore referred

to." (Emphasis ours.)

At the time of the trial of this case, U. R. Arm-
strong was called as a witness for Hailack and How-

ard, and testified that he had been General Manager

for Hailack and Howard for 39 years; that he had

charge of the company's operations at Cascade,

Idaho, in 1949; that Hailack and Howard had en-

tered into a logging contract, which was identified

and admitted in evidence as Exhibit 8 ; that certain

bunkers at Banks, Idaho, were put in by Bedal ; that

Hailack and Howard had nothing whatever to do

with the installation of the bunkers; that during

1949 Hailack and Howard had nothing to do with

the loading or unloading of logs at the Banks land-

ing ; that Bedal had the function of loading and un-

loading the logs ; that Bedal cut the logs in the forest,

loaded those logs on trucks, and brought them to

the log landing at Banks, Idaho, and that Hailack

and Howard did not take any part in the loading or

unloading of the logs at Banks in September 1949;

that Hailack and Howard did not employ any of the

men working there; that Hailack and Howard had
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nothing to do with the employees of the logging con-

tractor, the Third-Party Defendant Bedal, and noth-

ing to do with the logging operation at Banks in

September 1949 (R. 236-240).

The above evidence was undisputed and uncon-

tradicted and Appellant Bedal did not place any wit-

ness on the stand to testify in regard to this matter

and made no offer of proof of any kind or character.

Appellant, when brought in as a Third-Party De-

fendent, filed an answer to the complaint of the Rail-

roads in this action ( R. 72-74 ) , and at the trial of the

instant case Appellant appeared and was represented

throughout said trial by his Attorneys and cross-ex-

amined one witness (R. 171-172), and in the case of

the Railroads against the Lumber Company Appel-

lant offered no evidence (R. 234).

In the case of the Lumber Company against Bedal

it was stipulated that Mr. L. H. Anderson, who was

counsel for the Railroads in the case of Powell vs.

Railroads, and had charge of the litigation, if called

upon to testify, would testify as follows

:

"That he would testify that in the Powell case,

he at that time was counsel for the defendant

and that he had charge of the litigation and that

if either Bedal or his insurance carrier or any-

one else on his behalf had offered to take over the

defense or to assist in the same that Mr. Ander-

son and his client would have accepted such de-

fense or assistance." (R. 236)

When the Lumber Company called Mr. U. R.

Armstrong to testify as hereinbefore set forth, Coun-
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sel for Appellant attempted to go into matters that

were foreign to the direct testimony given by Mr.

Armstrong, to which there was an objection made

on the ground that the question embraced matters

which were not proper cross-examination, and the

Court ruled it was inadmissable for, among other

reasons, it was not proper cross-examination (R.

240), and without producing a single witness or of-

fering any testimony other than that which was in

the record in the Powell case, the Appellant rested

(R. 241).

In directing the verdict in favor of the Lumber

Company the District Judge said

:

"Had it not been for the Act of Congress

known as the Railroad Employees Liability Act,

this action originally no doubt, would not have

been filed against the Union Pacific Railroad

Company, it would probably have been filed di-

dectly against W. 0. Bedal the independent con-

tractor who caused the injury. His conduct, in

view of the fact that he was the acting party

throughout this entire case although it isn't a

case of estoppel under the law, it is a case of

equity or equitable estoppel at least, because

he sat idly by and let the party whom he was

doing the work for, the Hallack & Howard Lum-

ber Company become liable here. The only inno-

cent party that there is to this lawsuit is the

Hallack & Howard Lumber Company, and they

are the ones who were responsible to the Rail-

road Company and the Railroad Company was
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liable and the jury in the case that was tried

heretofore found that this was an act of negli-

gence and brought in a verdict against the

Union Pacific Railroad Company. Should W. 0.

Bedal after all these proceedings be allowed to

gamble on another jury's verdict which may be

different from the jury's verdict already return-

ed in this Court. The first jury found that it was

negligence to drop these logs off and let them

roll down this hill unrestrained as they were,

which caused the slab to break off, which injured

Powell. It would be a mockery on ( 106 ) justice to

say that W. 0. Bedal, who rolled that log off

and caused this injury could come back here and

gamble with another jury, and sit idly by and

let Hallack & Howard become liable for his acts,

and then say that there must be another ajudi-

cation.

*This has been a very difficult matter for the

Court, I felt that in rendering judgment of

$18,334.15 against Hallack & Howard Lumber,

that it was an injustice but they had signed a

contract to the effect that they would protect

the Railroad Company and I found it necessary

under the law to do that, * * *" (R. pp. 253-254-

255)

II

POINTS AND SUMMARY OF ARGUMENT
A. Bedal in handling logs as an independent contractor for

Lumber Company, injured Powell, an employee of Rail-

roads, on their premises leased by Lumber Company, but
under exclusive control of Bedal, whose conduct and
acts were the sole cause of such injury, and Bedal must
therefore ultimately respond for the same.
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B. In Powell's suit against Railroads, based on non-
delegable duty as a passive participant, there were no
allegations nor proof of any acts or conduct upon which
any liability or negligence could be, or was, based, other
than that of Bedal who was the sole wrong-doer.

C. Bedal had knowledge of the Powell suit, refused to

defend it, and is, therefore, bound by all facts necessary
to the finding of the jury and Court of negligence in the
handling of the logs involved, and is not entitled to re-

litigate such facts, especially inasmuch as Bedal offered

no proof in the case at bar additional to that in the
Powell case, and that the Court in this case also tried

the Powell case and upon the same evidence held that
Bedal had been negligent as found by the jury.

D. The Railroads recovered in this suit against the Lumber
Company for whom Bedal was an independent logging
contractor not only on an express indemnity, but also

upon implied indemnity in that Lumber Company also
had a non-delegable duty, and although a passive par-
ticipant, was liable over as an indemnitor in equity.

E. Inasmuch as Bedal, as the independent logging contrac-
tor of Lumber Company, had complete and exclusive
control of the operations of handling the logs involved,
and in view of the potential danger and possible liability

involved, it was not only natural, but necessary that
Lumber Company take from Bedal an express indemnity
agreement, which it did, specifically providing that
under no circumstances or conditions should the Lumber
Company be liable for any claims whatsoever incurred
by Bedal, and hence Bedal was obligated to indemnify
the Lumber Company against the judgment in favor
of Railroads.

F. The Lumber Company is the only innocent party—not
even a passive participant, excepting only insofar as
Bedal was its independent contractor—and there is an
implied indemnity on the part of Bedal to indemnify
Lumber Company against the judgment against it, pre-

mised upon the principle that everyone is responsible for

the consequences of his own wrong, and in equity and in

good conscience, since judgment was rendered against
the Lumber Company on account of the wrong of Bedal,

the latter received a benefit at the expense of the former,
the retention of which is unjust.

G. The rulings of the trial Court are amply sustained by
the evidence, and the Scintilla of Evidence rule is not
applicable in the Federal Courts; it is well established

that where the trial Court would be compelled to set

aside an adverse verdict, it was its duty to grant a
motion for a directed verdict.
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H. The Powell case conclusively established the negligence
of Bedal as the sole, active cause of the injury to Powell,
and Bedal, having refused to defend the same, is bound
thereby as if he had been a party thereto, there being no
allegations or proof in said case of any acts or conduct
other than those of Bedal upon which a judgment could
be, or was, based, and such facts being essential pre-
requisites to the judgment against the Railroads, there-
fore Lumber Company is entitled to liability over as to
Bedal.

I. The rule of implied indemnity is in full force and effect

in Idaho and has been sustained by this and other Courts
premised upon the principle that everyone is responsible
for the consequences of his own wrong and if another
is held legally liable, regardless of the basis of such
liability, and compelled to pay that v/hich the wrong-doer
should have paid, the latter becomes liable to the
former.

J. As the trial Court found, the Lumber Company is the
only innocent party to the action and should not be com-
peUed to pay for the wrong of Bedal ; and when the acts
and conduct of said Bedal were adjudicated in the Powell
case as the sole and active negligence of Bedal, he can-
not again re-litigate the same merely by asking to have
another jury pass on the same evidence that was before
the first jury in the Powell case, which found Bedal
negligent, particularly where the Court would have had
to hold again as it did in the Powell case that the only
primary and active negligence was that of Bedal;
accordingly, Bedal must ultimately pay for injury to

Powell and be liable over to the Lumber Company for

the judgment against it by the Railroads herein.

K. Since Bedal has admitted that he 'failed and refused'

to defend the Powell case no tender was necessary.

Ill

ARGUMENT
A. APPELLANT BEDAL IS LIABLE TO AP-

PELLEE LUMBER COMPANY BY REASON OF
HIS CONTRACT OF INDEMNITY.

We urge that the judgment secured by the Lum-

ber Company should be sustained by reason of the

indemnity agreement contained in the logging con-
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tract (Ex. 8; R. 27-48). In said logging contract it

was agreed as follows

:

"It is further stipulated and agreed that un-

der no circumstances or conditions is the party

of the first part (Lumber Company) to become

liable for any claims whatsoever which may be

incurred by the parties of the second part

(Bedal) or any of their agents, servants or

employees in carrying out this contract, and

under no circumstances shall this agreement be

considered as a partnership agreement, nor

shall the parties of the second part (Bedal) be

considered by this contract, or any interpreta-

tion thereof, to be the agents of the first party,

(Lumber Company) and it is understood and

agreed that this is what is commonly termed

and called an independent contractor's agree-

ment." (R. 33)

and said logging contract further provided

:

"Second parties (Bedal) further agree that

all trucks and drivers are to be covered by in-

surance to take care of public liability and prop-

erty damage, said insurance to specifically name

and protect said first party (Lumber Company)

in case of possible accident involving persons or

property not connected with or owned by the

parties to this contract. Second parties (Bedal)

further agree that the use of their trucks on

the public roads shall be in strict compliance

with the state regulations governing such use,



Hallack and Hotvard Lumber Co., et al 17

and will at their own expense provide each truck

with all equipment for safe operation and com-

ply with all the rules and regulations of the

United States and the State of Idaho, and any

and all rules and regulations promulgated by

said United States or the State of Idaho or any

bureau or agency thereof." (R. 35-36)

The logging contract also provided that Bedal

should carry workmen's compensation as follows

:

^'The parties of the second part (Bedal) agree

to procure in a manner satisfactory to the offi-

cers of the State of Idaho having charge of the

administration of the Workmen's Compensa-

tion Act, workmen's compensation for all of his

(Bedal's) employees to be employed in said log-

ging operations, and also to comply fully with

all federal and state laws, rules and regulations

regarding compensation of employees."

The contract also provided that Bedal should keep

all roads in repair ; the provision being

:

"Second parties (Bedal) further agree to do

all necessary work in building roads and bridges

and keeping roads in repair
;"

It likewise provided for strict performance thereof

by Bedal

:

"It is hereby stipulated and agreed that a

strict performance of the terms of this contract

by the parties of the second part (Bedal), in
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the time and in the manner and in the method

hereinbefore specified is of great importance

to the first party (Lumber Company),"

In considering the above provisions it must be

kept in mind that the Lumber Company was in no

manner responsible for the injury suffered by Powell,

nor is there any question but that Bedal was notified

of all the steps taken by A. M. Powell. The lower

court reviewed these facts in its opinion directing a

verdict against Bedal (R. 248-255) and referred to

the above quoted stipulations, and then in referring

to the contract between the Lumber Company and

Bedal, said

:

''Under the terms and provisions of this con-

tract W. 0. Bedal was an independent contrac-

tor and had charge and control of the premises

in question here which was leased by the Union

Pacific to Hallack and Howard Lumber Com-

pany and it was while the Third party defend-

ant, W. 0. Bedal, was unloading logs onto and

using and occupying said leased premises under

the terms and conditions of the logging contract

between him and the Hallack & Howard Lum-

ber Company that the said Powell was injured."

(R. 251)

and the Court then recited the various steps which

had been taken in keeping Appellant Bedal advised

of the claim that was being asserted by A. M. Powell,

and then stated

:
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"The only innocent party that there is to this

lawsuit is the Hallack & Howard Lumber Com-

pany," (R. 254)

and likewise stated

:

"It would be a mockery on justice to say that

W. 0. Bedal, who rolled that log off and caused

this injury could come back here and gamble

with another jury, and sit idly by and let Hal-

lack & Howard become liable for his acts, and

then say that there must be another adjudica-

tion." (R. 254)

and the Court also said

:

"This has been a very difficult matter for the

Court, I felt that in rendering judgment of $18,-

334.15 against Hallack & Howard Lumber, that

it was an injustice but they had signed a con-

tract to the effect that they would protect the

Railroad Company and I found it necessary un-

der the law to do that, * * *^' (R. 254-255)

Counsel for Bedal accepts the general rule of law

that a principal is not liable for the acts of an inde-

pendent contractor, for on page 44 of Appellant's

brief, counsel states

:

"(Appellant would like to mention the gen-

eral principle of law that a principal is not liable

for the negligent acts of an independent contrac-

tor. This is such a common principle that appel-
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lant does not think it necessary to do other than

refer to it. 27 Am. Jur. 504, Sec. 27.)"

Since the above statement is true, what possibly

could have been the purpose of inserting in the log-

ging contract the provision for indemnity above

quoted?

It will be noted that it was agreed

:

"that under no circumstances or conditions"

was the Lumber Company

:

"to become liable for any claims whatsoever

which may be incurred by the parties of the

SECOND part. (Bedal)"

Manifestly, the word 'claims' as used in the above

indemnity agreement was broad enough to include a

contract liability. Likewise, it will be noted that in

reference to claims the parties used the words "which

may be incurred" and the use of the word incurred

by the parties rendered the clause unambiguous and

definitely applicable to any and all liability, including

a contract liability!

In Boise Development Co. Ltd. vs. Boise City, 26

Idaho 347, 143 Pac. 531, the Supreme Court of Ida-

ho said

:

"However, this is unimportant from our

viewpoint, because we are not passing upon

whether this is a favorable deal for the city,

but the question is : Did it incur a debt or liabil-
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ity when it executed the same? And we submit

that under a fair and reasonable construction

of said section of our constitution, it did. If an

agreement to perform this vast amount of work

does not incur a liability on the part of the city,

then the words ^incur' and 'liability' must each

be given meanings unknown to lexicographers.

^'Black's Law Dictionary, 2d edition, defines

the word 'incur' as follows : 'Incur. Men contract

debts ; they incur liabilities. In the one case they

act affirmatively; in the other, the liability is

incurred or cast upon them by an act or opera-

tion of law.' Bouvier, in his law Dictionary, de-

fines the word 'liability' as follows: 'Responsi-

bility. The state of one who is bound in law and

justice to do something which may be enforced

by action. This liability may arise from con-

tracts either express or implied, or in conse-

quence of torts committed. The state of being

bound or obliged in law or justice.'
"

Boise Development Co., Ltd. vs. Boise City, 26

Ida. 347; 143 Pac. 531.

In the case of Schwab vs. Schlumberger Well Sur-

veying Corp., 168 ALR (Tex) 1074, the Court said:

"The word 'incur' is defined in Ashe vs.

Youngst, 68 Tex. 123, 125, 3 SW 454, 455, as

'Brought on,' 'occasioned,' or 'caused.'
"

Such definitions of the word 'incur' are common
in that even Webster^s Dictionary defines the same
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as: *To become liable, or subject to; to bring down

upon oneself." See, also footnote 6 in the case of

Orenberg vs. Thecker, 143 Fed. (2d) 375, where the

word 'claim' is defined

:

" 'Claim' in its primary meaning, is used to

indicate the assertion of an existing right."

Here we have an independent contractor entering

into a contract to cut, transport and load on rail-

road cars certain logs ; this is known to be a hazard-

ous undertaking and it was quite natural that the

Lumber Company—not having control of the opera-

tions, and not hiring any of the employees, and not

having the right to discharge the same—would de-

sire an indemnity agreement, and that is the reason

the above clauses were inserted in the contract ; and,

furthermore, that is the reason the Lumber Company

required Bedal to insure all trucks and drivers to

take care of public liability and property damage,

the said insurance to specifically name and protect

the Lumber Company in case of a possible accident

involving persons or property not connected with or

owned by either of the Parties. Now, however, the

Lumber Company has had a judgment rendered

against it for $18,334.15 (R. 103-104) because of an

accident suffered by one A. M. Powell, and the sole

question of construction is, what was the intention of

the Parties when they inserted in the above contract

the above quoted provision? Obviously, it was to

protect the Lumber Company against the very sit-

uation that is now confronting it

!
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American Jurisprudence states as follows

:

^'The interpretation of a contract is the deter-

mination of the meaning attached to the words

Written or spoken' which make the contract.

Rules for the interpretation of contracts are not

inflexible, their purpose being to reach the prob-

able intent of the parties. In the absence of a

statute the only duty of the courts is to discover

the meaning of a specific contract and to en-

force it without a leaning in either direction

when the parties stood on an equal footing and

were free to do what they chose. The rules of

interpretation are intended for persons of com-

mon understanding."

12 Am. Juris., Sec. 226, p. 745.

The same rule applies to an indemnity contract as

is stated by American Jurisprudence:

"While the construction of an indemnity con-

tract may involve a question arising under cir-

cumstances calling for its submission to the

jury, the question of construction is usually one

of law for the court applying recognized rules

of construction. The cardinal rule is to ascer-

tain the intention of the parties and to give

effect to that intention if it can be done consist-

ently with legal principles. Contracts of indem-

nity, therefore, must receive a reasonable con-

struction so as to carry out, rather than defeat,

the purpose for which they were executed. To

this end they should neither, on the one hand.
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be SO narrowly or technically interpreted as to

frustrate their obvious design, nor, on the other

hand, so loosely or inartificially as to relieve the

obligor from a liability within the scope or

spirit of their terms."

27 Am. Juris., Sec. 13, p. 462.

The Supreme Court of Idaho has said:

"The substantial intent of the parties governs

in interpreting contracts and this is to be deter-

mined in view of the agreement as a whole, the

matters with which it deals and the circum-

stances under which it was made."

Caldwell State Bank vs. First National Bank,

49 Ida. 110, at p. 116; 286 Pac. 360.

The Supreme Court of Idaho has also said

:

"It is an established rule of law that the

construction which sustains and vitalizes a con-

tract is preferred, and should be adopted, rather

than one which 'strikes down and paralyzes it'."

(United States Fidelity & Guaranty Co. vs.

Board of Commrs. of Woodson County, 145 Fed.

144, 76 CCA 114.)

The Court also quoted with approval from the

Woodson County case the following

:

" 'The actual intent and meaning of the par-

ties, when the agreement was made, deduced

from the entire contract, from its subject mat-
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ter, from the purpose of its execution, and from

the situation and circumstances of the parties

when they made it, must prevail over the dry

words of the instrument, inapt expressions, and

careless recitals therein, unless the intention

runs counter to the plain sense of the binding

words of the agreement'." (United State Fi-

delity & Guaranty Co. vs. Board of Commrs. of

Woodson County (Kan.), supra.)

City of Pocatello vs. Fargo, 41 Idaho 432, at

443;242Pac. 297.

In considering the indemnity agreement signed by

Appellant it must be kept in mind that there is no

rule of public policy which forbade the Lumber Com-

pany from contracting with Bedal for indemnity

against any liability or damage it might suffer on

account of his operations.

See: Buckeye Cotton Oil Co. vs. Louisville &
N.R. Co., 24 Fed. (2d) 347 (6 CCA) 1928.

In commenting upon the indemnity agreement in

the logging contract, the trial court said:

"The part of this that is so outstanding is

*that the second parties (Bedal) further agree

that all trucks and drivers are to be covered

by insurance to take care of public liability and

property damage, said insurance to specifically

name and protect said first party (Lumber Com-

pany) in case of possible accident involving
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persons or property not connected with or owned

by the parties to this contract'." (R. 251)

Here, the Lumber Company had a judgment en-

tered against it because Powell was injured by a

slab breaking off a log being unloaded by Bedal and

flying through the air a distance of 60 or 70 feet.

Bedal, in his brief at page 82, argues that the

Lumber Company is trying to take the words of the

indemnity agreement in the logging contract and

"so construe them as to protect the Lumber Company

from any loss it might sustain by reason of its sepa-

rate arrangement with the Railroad/^ and then

argues that the only protection the Lumber Company

had was insurance protection under the policy to be

taken out by Bedal.

There are several answers to this contention:

First : The Railroads sued the Lumber Company,

not only upon the contract contained in the lease,

but alleged in its complaint that the Lumber Com-

pany was liable under the contract, '*or independent

of said lease" (R. 7), and in its conclusions of law

the trial court concluded that the Lumber Company

was liable to the Railroads under the lease (or inde-

pendent of said Lease). This liability, independent

of said lease, is based on the familiar doctrine of

liability over.

Second: There is no exclusion of claims based

upon a contract.

Third: The Lumber Company was to be protected

"In case of possible accident involving persons or
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property not connected with or owned by the parties

to this contract.'^

Fourth: Bedal was in control of the conditions

under which the logs were cut, skidded, transported,

unloaded, and loaded upon the railroad cars. He had

control of the road and the place where the logs were

unloaded.

Since Bedal did have such control and the Lumber

Company had no control whatsoever over these con-

ditions, it makes it reasonable that the indemnity

provisions were inserted in the logging contract in

order to have Bedal alone bear the loss, if any oc-

curred.

Is it reasonable to assume that the Lumber Com-

pany would turn over all control to Bedal, as it did

in this contract, without full and complete indem-

nity?

It must be kept in mind that the parties stipulated

:

"That a strict performance of the terms of

this contract by the parties of the second part

(Bedal) * * * is of great importance to the

party of the first part (Lumber Company) ."

It certainly is unreasonable to assume that the

Lumber Company would turn over all these opera-

tions to Bedal without indemnity against ^^all claims**

growing out of Bedal's operations over which it had

no control.

To make such an assumption would do violence to

the ordinary rules of self preservation, and it should

not be assumed, and the contract should not be so
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interpreted so as to make it possible for Bedal, by

a single act of negligence on his part or on the part

of his employees over whom the Lumber Company

had no control, to wipe out the Lumber Company

and leave Bedal and his Insurance Carrier go free

!

We urge that the cases cited by Appellant (Br.

73-83) in support of Appellant's position that the

indemnity agreement does not cover this situation

and does not protect the Lumber Company are not

in point here.

The first case cited by Appellant is that of Craw-

ford vs. Pope and Talbot, Inc., et al. 206 Fed. (2d)

784. In the first place, this was a case involving an

implied indemnity, and the Court said

:

''Liability for indemnity as distinguished

from contribution, may arise from the contract-

ual relations of the employer with the third

party."

and again

:

''The right to indemnity can, of course, arise

by virtue of an express contract or such a right

may be raised from the circumstances surround-

ing the contractual relationship between the

employer and the third party."

Appellant, at page 76 of his brief, cites the case

of Smart, et al vs. Morard, et al, 124 NYS (2d) 634.

In that case a third person sued an employer because

of negligence of an employee in driving employer's

automobile. The court held the employer could cross-
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complain against the employee for indemnity, say-

ing:

''One liable only by reason of a duty imposed

by law for consequences flowing from the negli-

gent conduct of another, and not an actual par-

ticipant in that conduct, may recover over

against the active perpetrator of the wrong."

The above is a quote by the Court from 4. Shear-

man & Redfield, Law of Negligence, para. 894, p.

2007 (1941 ed.).

Appellant, at page 78 of his brief, cites the case

of Employers Casualty Co. vs. Howard P. Foley Co.,

Inc., 158 Fed. (2d) 363, 364, and states that the

Court was passing upon a provision of a lease as

follows

:

**(2) Lessee hereby releases Lessor from any

and all damages to both person and property

and will hold the Lessor harmless from all such

damages during the term of this lease."

This provision cannot be found in the opinion as

the Court was, in fact, passing upon the following

provision of an agreement

:

"Subcontractor shall save and hold harmless

Contractor, Agent and Owner from and against

all suits for claims that may be based upon any

alleged injury (including death) to any person

or damage to property that may occur or that

may he alleged to have occurred, in the course
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of the performance of this contract by Sub-

contractor, whether such claim shall be made by

an employee of a contractor or by a third person,

and whether or not it shall be claimed that the

alleged injury or damage was caused through

a negligent act or omission of Subcontractor."

In the above case certain employees of subcontrac-

tor were injured on contractor's premises and re-

covered judgment therefor against the contractor,

subcontractor and insurer. The only question deter-

mined' by the Court was whether or not the injuries

were sustained while the subcontractor was perform-

ing his contract. The Court held that they were not

so sustained and denied indemnity to the contractor's

insurer. No other question was decided.

Appellant at page 78 of his brief, cites the case of

Southern Railway Co. vs. Coca Cola Bottling Co.,

145 Fed. (2d) 304, 307, wherein plaintiff railroad

sought to recover as indemnitee certain damages

paid by it to its employee. The last clause of the in-

demnity agreement provided:

a* * * gxcept that the Licensee (indemnitor)

shall not be held responsible for any loss of life

or personal injury, or damages to cars or prop-

erty of the Railway Company, accruing from

its own negligence, without fault of the Li-

censee, its servants or employees."

The Court held the injuries to the employee were

the result of the indemnitee's own negligence and
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were within the class expressly excepted in the last

clause of the indemnity agreement.

Appellant at page 78 of his brief, cites the case

of Sinclair Prairie Oil Co. vs. Thornley (10th Cir.)

127 Fed. (2d) 128, in which case an employee of an

independent contractor was killed through negli-

gence of the principal contractor. The Court was

called upon to determine the legal effect of an agree-

ment whereby the independent contractor agreed to

carry Workmen's compensation and to assume re-

sponsibility for all such claims and to hold and save

the principal free, clear and harmless therefrom.

The Court said:

"This is a provision generally found in such

contracts, and the natural import thereof is that

the contractor will so carry on his operations

that no liability therefrom will attach to the

other party."

and went on to hold that the indemnitor was not

liable under the terms of the agreement, it not being

clear that it had agreed to indemnify against the

indemnitee's own negligence. Such is not the case

here, for under no theory could the Lumber Company

be charged with negligence which would defeat its

right to indemnity.

Appellant at page 79 of his brief, cites the case

of Kay vs. Pennsylvania Railway Co. 156 Ohio St.

503, 103 N.E. (2d) 751, which was an action for

declaratory judgment as to whether an agreement

executed by the purported indemnitor indemnified
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the railroad for damages arising from maintenance

of a drawbridge, on the theory of ejusdem generis.

The Court held that no right to indemnity accrued

for the reason that the subject-matter of the agree-

ment (an unloading machine) was never constructed

and the agreement was never operative.

Appellant at page 79 of his brief, cites the case of

Employer Liability Assurance Corp. vs. Post & Mc-

Cord, Inc., 286 N.Y. 254, 36 N.E. (2d) 135, 139. In

that case the Court of Appeals of N.Y. was called

upon to construe a provision of a subcontract which

provided that the contractor would indemnify the

owner and manager against all claims, suits, dam-

ages and judgments to which the owner and/or man-

agers may be subjected or suffer by reason of any

injury to persons or property resulting from negli-

gence or carelessness on the part of the contractor,

its employees, or permitted subcontractors, in the per-

formance of the agreement. The Court held that the

contractor agreed only to respond for its own negli-

gence—not the negligence of the indemnitee.

As we have seen, this question is not in issue in

the present case.

Appellant also cites at page 79 of his brief, the

case of Halliburton Oil Well Cementing Co., et al

vs. Paulk, etal, (C. A. 5th Cir.) 180 Fed. (2d) 79,

83, 84. In that case, the Court denied indemnity to

a contractor for damages paid to an injured em-

ployee as the result of negligence of the contractor,

stating that the terms of a work order to the effect

that the contractor would not be responsible for dam-

ages or losses arising out of the work, could not be
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construed as an agreement for indemnity against

the acts of the indemnitee.

Again, we must conclude that none of the fore-

going cases is in point in this appeal for under no

theory can the Lumber Company be charged with

negligence.

Appellant, at page 79 of his brief, relies upon the

case of WestingJwuse Electric Elevator Co. vs. La-

Salle Monroe Building Corp., 395 111. 429, 70 N.E.

(2d) 604. In that case the injury complained of was

solely the result of the indemnitee's negligence and

the question was whether or not the indemnity con-

tract could be construed as indemnifying one against

his own negligence.

Quite properly the Court held that such a construc-

tion cannot be sustained in the absence of clear and

explicit language in the contract.

At page 83 of his brief Appellant cites the case of

Burks vs. Aldridge, 154 Kan. 730, 121 Pac. (2d)

276. This case was decided by the Supreme Court

of Kansas under the Kansas Practice Act and not

under Rule 14 which governs this case. In the Burks

case the defendent was a contractor constructing a

highway; he was sued for negligence and his insur-

ance carrier was joined, and the Supreme Court of

Kansas said

:

"As against the contractor the action was

founded upon his alleged negligence. As against

the appellant (Insurance Company) it was

founded on the alleged contract of insurance.

Ordinarily actions in tort and contract may not

be joined."
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The above rule is in force in many States because

of the particular State statutes. This is true of the

Idaho Practice Act, see:

Section 5-606, Idaho Code

;

Stearns vs. Graves, 61 Idaho 232; 99 Pac.

(2d) 955;

But the Rules of Civil Procedure are entirely dif-

ferent; for example. Rule II states:

"There shall be one form of action to be

known as a *civil action'."

In a case decided by Judge Sullivan of the District

Court for the Northern Division of Illinois, it is

stated

:

''Objection is also made that the claim of

liability on the part of the third party defendant

arises on a contract which is separate and dis-

tinct from the cause of action forming the basis

of plaintiff's suit."

The court, after quoting an authority, said:

"This is the exact situation we have in the

instant case. Counter claimants have set up by

their counter claim a defense arising on a con-

tract, while plaintiff's suit is on a negotiable

instrument, but it should be borne in mind that

in the federal courts we have but one form of

action."
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See:

United States vs. Pryor, 2 F.R.D. 382, at

p. 387.

In another section of this brief we shall set forth

the applicable equitable principles which are, that

the economic loss should be finally visited upon the

one whose negligence caused that loss, and we urge

that in construing the indemnity agreement between

the Lumber Company and Bedal these principles

should also be kept in mind and that it should be

the policy of the law that contracts should be so

construed that right and justice shall prevail.

B. UNDER THE LAW OF IDAHO THE RULE
AS TO IMPLIED INDEMNITY IS IN FULL
FORCE AND EFFECT.

In an Idaho case in which an Express Company

had placed its sign five feet ten inches above the side-

walk, and a passerby struck it and was injured, the

general rule is stated by our Court

:

"While the city is liable in the first instance

when it is negligent in such matters, the person

or corporation that places such obstructions in

or over the sidewalk or street is liable to the

city for whatever damages it has to pay for such

unlawful acts."

Baillie vs. City of Wallace

24 Idaho 706, at p. 718, 135 Pac. 850.



36 W. O. Bedal vs.

C. THIS AND OTHER COURTS HAVE RECOG-
NIZED THE RULE OF IMPLIED INDEMNITY
IN MANY CASES.

This Court in a recent case involving negligence

by two parties, but where there was a direct active

act of negligence on the part of one of the parties, this

Court said:

'The facts present the case fully within lan-

guage used in the well known case of The Mars,

D.C. S.D. N.Y. 1914, 9 Fd. (2d) 183, 184 ; 'It may
be thought that this was a proper case for divid-

ing damages. I think not. * * * I take it that the

distinction there is this : Where two joint wrong-

doers contribute simultaneously to any injury,

then they share the damages ; but where one of

the wrongdoers completes his wrong, and the sub-

sequent damages are due to an independent act

of negligence, which supervenes in time, and

which has as its basis a condition which has re-

sulted from this first act of negligence, in that

case they do not share ; but in that case we say

that the consequences of the first act of negli-

gence did not include the consequences of the

second.' The Restatement of Torts, Section 441,

is to the same effect
;

' (2 ) The cases in which the

effect of the operation of an intervening force

may be important in determining whether the

negligent actor is liable for another's harm are

usually, but not exclusively, cases in which the

actor's negligence has created a situation harm-

less unless something further occurs, but capable
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of being made dangerous by the operation of

some new force and in which the intervening

forces makes a potentially dangerous situation

injurious. In such cases the actor's negligence

is often called passive negligence. While the third

person's negligence, which sets the intervening

force in active operation, is called active negli-

gence.'
"

United States vs. Rothschild International Steve-

doring Co., (1950) 183 Fed. (2d) 181, at p.

182.

This entire matter was again exhaustively review-

ed by this Court in the case of Booth-Kelly Lumber Co.

vs. Southern Pacific Co., 183 Fed. (2d) 902. In Booth-

Kelly there was a written indemnity agreement, but

it was necessary for this Court to review the rights

and duties of the parties under the common law, and

quotes at length from other cases where the Courts

have held there is an implied indemnity agreement

where two parties have been negligent, but one party

was the direct cause of the injury; one quotation be-

ing on page 908 of 183 Fed. (2d) as follows:

"Of this class of cases is Washington Gaslight

Co. vs. District of Columbia, 161 U.S. 316, 16

S. Ct. 564, 40 L. Ed. 712, in which a resident of

the city of Washington had been injured by an

open gas box, placed and maintained on the side-

walk by the gas company, for its benefit. The Dis-

trict was sued for damages, and, after notice to

the gas company to appear and defend, damages
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were awarded against the District, and it was

held that there might be a recovery by the Dis-

trict against the gas company for the amount of

damages which the former had been compelled

to pay. Many of the cases were reviewed in the

opinion of the court, and the general principle

was recognized that, notwithstanding the negli-

gence of one, for which he has been held to re-

spond, he may recover against the principal de-

linquent where the offense did not involve moral

turpitude, in which case there could be no re-

covery, but was merely malum prohibitum, and

the law would inquire into the real delinquency

of the parties, and place the ultimate liability

upon him whose fault had been the primary cause

of the injury.'

"

This Court then stated :

*'In the Washington Gas Co. case, supra, the

court explained the rule there enforced by quot-

ing as follows : 'In the leading case of Lowell vs.

Boston & Lowell Railroad, 23 Pick. (Mass.) 24,

32, (34 Am. Dec. 33), the doctrine was thus

stated : 'Our law, however, does not in every case

disallow an action, by one wrongdoer against

another, to recover damages incurred in conse-

quence of their joint offense. The rule is, in pari

delicto potior est conditio defendantis.' If the

parties are not equally criminal, the principal

delinquent may be held responsible to his co-

delinquent for damages incurred by their joint
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offense. In respect to offenses, in which is involved

any moral delinquency or turpitude, all parties

are deemed equally guilty, and courts will not

inquire into their relative guilt. But where the

offense is merely malum prohibitum, and is in no

respect immoral, it is not against the policy of

the law to inquire into the relative delinquency

of the parties, and to administer justice between

them, although both parties are wrongdoers'."

( 161 U.S. 316, 16 S. Ct. 564, 569.

)

Booth-Kelly Lumber Co. vs. Southern Pacific Co.

(1950) 183 Fed. 2d. 902, at pp. 908-909.

Professor Moore states

:

"The third party's duty to indemnify the plain-

tiff need not, however, be based on contract, but

may arise by operation of law. Thus, where the

case is one of primary and secondary liability,

the party secondarily liable may implead the one

primarily liable.

"For example, where A.B. sued CD. for in-

juries claimed to have resulted from the breaking

of a hook being used by CD., CD. was allowed

to implead E.F., the manufacturer of the hook.

The Third Circuit has held that under Pennsyl-

vania law a steamship corporation sued by a sea-

man for maintenance, cure, and wages could

bring in and assert a claim over for recovery

against a third party whose alleged negligence

caused the plaintiff's injury. A third party may
be impleaded in a tort action when its liability
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to the original defendant is based on a breach of

an express or implied warranty. In an action

against a railroad to recover damages for death

caused by a collision, defendant may bring in the

crew of the train that allegedly caused the acci-

dent."

Vol. 3, (2d) Ed., Moore's Federal Practice, Sec.

14.10, pages 424-425.

In an action against a charterer for the death of a

stevedore, and stevedoring company was brought in

as a third-party defendant, the Court said

:

^'Nor is discussion required concerning the

failure to plead a written contract of indemnity.

One cannot be sure whether the Eleventh para-

graph of the third party complaint, above quoted,

is intended to assert an oblique reference to a

written contract for its benefit, or otherwise ; but

the cases to which reference has been made clear-

ly establish that no written contract need be

relied upon to support the claim to indemnity;

the obligation is described as an implied contract

arising from undertakings implicit in the rela-

tionships assumed."

Corrao vs. Watermann SS Corporation (1948)

75 Fed. Supp. 482, at p. 485.

This rule is also discussed in Corpus Juris Secun-

dum, where the leading sentence is

:

"The obligation to indemnify may result from

implied contract or may be imposed by law.
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Where one is compelled to pay what another in

justice ought to pay, the former may recover

from the latter the sums so paid, as where one is

compelled to pay for injuries resulting from his

acts done under the direction of another."

42 C. J. S., Sec. 20, p. 594.

and also

:

''One compelled to pay damages on account of

the negligent or tortious act of another has a

right of action against the later for indemnity."

42 C. J. S., Sec. 21, p. 596.

One of the leading cases on this matter is that of :

Bradley vs. Rosenthal, 154 Cal. 420, 97 Pac. 875.

See, also

:

Fenley vs. Revel, 170 Kan. 705, 228 Pac. (2d)

905;

Jentick vs. Pacific Gas & Electric, 105 Pac. (2d)

1005;

Gardner vs. Marshall, 145 Pac. (2d) 678.

See notes in

:

38 A. L. R., 572,

66A.L. R., 1148.

The Restatement of the Law of Restitution, Para.

94, page 413, states as follows

:

"A person who has become liable in tort to

another because of an injury caused by his neg-
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ligent failure to protect the other's person or

property from the tortious conduct of a third per-

son is entitled to indemnity from such third per-

son for expenditures properly made in the dis-

charge of such liability, if the payor could have

recovered from the third person for an injury so

caused to himself or to his own property."

Corptts Juris states

:

"Where one is compelled to pay money which

in justice another ought to pay, the former may
recover from the latter the sums so paid."

31 C.J. Sec. 46, page 446.

It doesn't matter whether the original duty is based

on a contract (here the indemnity agreement of the

Lumber Company with the Railroads ) or grows out of

wrongful acts (torts). In a case where a transferee

of bank stock did not pay an assessment and was sued

by the transferor, who had to pay, on an implied in-

demnity agreement, the New York Court of Appeals

said:

"Here the plaintiff asserts a right of action

based on a contract implied in law for moneys

which his assignor was compelled to pay though

it was the duty primarily of the defendant to

make the payment.

"The general rule which must be applied where

such a right of action is asserted has been firmly

established by an almost unbroken line of judi-

cial decisions and by academic authority. *A per-
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son who, in whole or in part, has discharged a

duty which is owed by him but which as between

himself and another should have been discharged

by the other, is entitled to indemnity from the

other, ' American Law Institute, Restate-

ment of the Law of Restitution, sec. 76. Where
payment by one person is compelled, which an-

other should have made or which redounds solely

to the benefit of another, a contract to reimburse

or indemnify is implied by law."

Brown vs. Rosenbaum, 287 N.Y. 510, 41 N.E.

(2d) 77, 141 ALR 1345, at p. 1349.

It will be noted that the case of Burris vs. Ameri-

can Chicle Co., 120 Fed. (2d) 218, was decided by the

Second Circuit Court of Appeals on May 26, 1941.

Since that time apparently there has been a change

in the attitude of this Court. Following the Burris case

a number of District Courts in the Circuit held in ac-

cordance with the rule that in a suit over, the defense

that the original plaintiff could not recover against

the defendant over was not valid.

''Rederii vs. Jarka Corp., D.C. Me., 26 F. Supp.

304; The ampico, D.C. N.Y., 45 F. Supp. 174;

The S.S. Samovar, D.C. Cal., 72 F. Supp. 574,

588; Portel vs. United States, D.C. N.Y., 85 F.

Supp. 458, 462; Contra: Johnson vs. United

States, D.C. Or., 79 F. Supp. 448; Frusteri vs.

United States, D.C. N.Y., 76 F. Supp. 667; Cal-

vino vs. Pan-Atlantic S. S. Corp., D.C. N.Y., 29

F. Supp. 1022."
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American Mutual Liability Ins. Co. vs. Matt-

hews, 182 Fed. (2d) 322, at p. 324.

(Foot note No. 2)

Other cases hold likewise

:

"The Tampico, D.C., 45, F. Supp. 174; Sever

vs. U.S., D.C., 69 F. Supp. 21 ; Brosnan vs. Amer-

ican President Lines, 1943, A.M.C. 526; Land-

graf vs. U.S., D.C., 75 F. Supp. 58, 1947 A.M.C.

1539 ; LoBue vs. U.S., D.C., 75 F. Supp. 154, 1948

A.M.C. 116, 119 ; Coal Operators Casualty Co. vs.

U.S., D.C., 76 F. Supp. 681, 1948 A.M.C. 127."

Johnson vs. United States, 79 Fed. Supp. 448

(Foot Note No. 1)

In The Tampico, 45 F. Supp. 174, New York, de-

cided April 8, 1942, where a stevedore employed by

Nicholson Transit Company, owner of The Tampico,

was injured while he was engaged in the hold of a

barge from which a cargo was being transferred to

The Tampico, and sued the barge company charging

it was defective and dangerous. The owner of the

Tampico was impleaded upon the petition of the barge

owner claiming contribution on the ground of negli-

gence of The Tampico owner.

Under the Jones Act the fellow-servant rule was

not available to the owner of the steamship ; the steam-

ship owner was under the Longshoremen's Act and

was immune from suit by its employee.

The Court said

:
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^'Nicholson having secured the payment to its

employees of compensation under the Longshore-

men's and Harbor Workers' Compensation Act,

33 U.S.C.A. Sec. 901 et seq., is immune from suits

for damages resulting from libellant's injuries

brought by the libellant or anyone in his right,

according to the provision of Section 905 of the

Act. But the right in admiralty to contribution

between wrongdoers does not stand on subroga-

tion but arises directly from the tort. Erie R.R.

Co. vs. Erie Transportation Co., supra, 204 U.S.

page 226, 27 S. Ct. 246, 51 L. Ed. 450. The im-

munity given Nicholson by the statute from suits

arising out of libellant's injuries furnishes no

defense against Hedger's claim to contribution

as between joint tort feasors. Briggs vs. Day, D.

C, 21 F. 727, 730. In reason and principle deci-

sions in collision cases, where under the Harter

Act, 46 U.S.C.A. Sec. 192, the owner of a sea-

worthy vessel is relieved of liability to its own

cargo, seem to point the way for upholding the

right to contribution in the instant case. See Ak-

tieselskabet cuzco vs. The Sucarseco et al, 294

U.S. 394, 400, 55 S. Ct. 567, 79 L. Ed. 942, and

cases cited."

The Tampico, 45 Fed. Supp. 174, at pp. 175-176.

There are several State Court cases that should

also be cited.

In Kansas City & M. Ry. Co. vs. N.Y. Central H.

R.R. Co., 163 S.W. 171 (Ark) the question arose be-
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tween the initial carrier and the delivering carrier in

connection with certain vinegar which was delivered

by the delivering carrier without surrendering the

bills of lading. The shipper, or consignor, recovered

against the initial carrier, which, in turn, sued the

delivering carrier through the act of which the loss

occurred.

As a defense it was set up that the consignee was

bankrupt ; that the initial carrier had knowledge and

refused to present its claim upon which he would

have received a certain sum which should be offset;

the Court held that the delivering carrier could have

filed such a claim but the initial carrier could not,

and, therefore, it was no defense.

The Supreme Court of the State of Washington

held in the case of Alaska Pac. S.S. Co. vs. Sperry

Flour Co., 182 Pac. 634, that a judgment in an ac-

tion by an injured servant against his master, and

the owner of the premises on which the injury oc-

curred, dismissing the action against the owner upon

motion of the plaintiff, was not conclusive against

the master in a subsequent action to recover from

the owner the amount of the judgment against it.

The Court held that the proceedings in the first

action were conclusive as to certain facts, and said

:

"In view of the necessity of a new trial, we

may say for the guidance of the trial court

that we have examined into the error assigned

upon instructions as to the force and effect of

the judgment in the Egan case, and in view of

the fact that appellant sought that dismissal

voluntarily upon its own motion after the plain-
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tiff's case had been presented to the jury, and

after knowledge obtained from the pleadings of

the fact that its codefendant claimed that it was

responsible for the construction and mainten-

ance of the plank approach, and notwithstand-

ing the failure to at any time tender to it the

defense of the action on behalf of the respon-

dent, still the judgment was binding upon it in

the four particulars named, i.e., it was proof

that the plank approach was insecurely fast-

ened, unsafe, and dangerous, that respondent

was liable to Egan for the injuries received, that

Egan was not guilty of contributory negligence,

had not assumed the risk, and that no negligence

of a fellow servant had intervened, and that

Egan's damages were as shown by that judg-

ment. Detroit vs. Grant, 135 Mich. 626, 98 N.W.

405; Chicago vs. Robbins, 2 Black. 418, 17 L.

Ed. 298; Robbins vs. Chicago, 4 Wall. 657, 18

L. Ed. 427; Oceanic Steam Nav. Co. vs. Com-

pania Transatlantic Espanola, 39 N. E. 360;

Spokane vs. Crane Co., 98 Wash. 49, 167 Pac.

63 ; Bevan vs. Muir, 53 Wash. 54, 101 Pac. 485,

32L.R.A. (N.S.) 588.''

Alaska Pac. S.S. Co. vs. Sperry Flour Co.,

(Wash.), 182 Pac. 634, at p. 637.

The Circuit Court of Appeals for the Eighth Cir-

cuit on February 14, 1950, decided the case of Amer-

ican District Telegraph Co. vs. Kittleson, 179 Fed.

(2d) 946. Kittleson was employed by Armour & Com-

pany; he was injured when an employee of the Tele-
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graph Company fell through a skylight in the roof of

the building where he was working; at the time the

Telegraph Company was under contract to repair an

automatic signal system in the building; the Tele-

graph Company filed a third-party complaint against

Armour & Company ; the third-party complaint was

not for contribution but for indemnity and for judg-

ment over against Armour, and the Court said

:

"The court stated the applicable Iowa law

as follows 146 N.W. at page 854, quoting from

Massachusetts cases : 'When two parties, acting

together, commit an illegal or wrongful act, the

party who is held responsible in damages for

the act cannot have indemnity or contribution

from the other, because both are equally culp-

able, or particeps criminis, and the damage re-

sults from their joint offense. This rule does not

apply when one does the act or creates the nui-

sance, and the other does not join therein, but

is thereby exposed to liability and suffers dam-

age. He may recover from the party whose

wrongful act has thus exposed him. In such

cases the parties are not in pari delicto as to

each other, though as to third persons either

may be held liable'."

American District Telegraph Co. vs. Kittleson

179 Fed. (2d) 946.

See, also:

United States vs. Rothschild, 183 Fed. (2d)

181 (9th CCA).
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In the case of Westchester Lighting Co. vs. West-

chester Co., (N.Y.) 15 N.E. (2d) 567, an employee

of the Defendant negligently broke a gaspipe main-

tained by the Lighting Company and negligently

enclosed the fracture within a tile drain with the

result that gas escaped into a nearby house and

killed another employee of Defendant in the course

of his employment at the time. The only negligence

of the Plaintiff Lighting Company was the failure

to make timely discovery that the gas was escaping.

The deceased's administratrix obtained judgment

against the Plaintiff Lighting Company which was

paid and suit for indemnity was brought against

the Defendant Westchester Company.

The defense was that the Defendant had secured

compensation for its employees under the Workmen's

Compensation Law and hence, had the suit been

brought originally by the administratrix against the

Westchester Co., no recovery could have been had.

The Court held:

"Plaintiff asserts its own right of recovery

for breach of an alleged independent duty or

obligation owed to it by the Defendant."

The Court went on to say

:

"It is well established that a person guilty of

negligence is liable not only to the person direct-

ly injured as a result of the negligent acts but

is accountable to the person who is legally liable

for the negligence and who has been compelled

to respond to the injured person in damages. It
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is not accurate to say that the basis of this lia-

bility is in contract. More aptly it may be said

to be quasi-contractual. In Dunn vs. Uvalde As-

phalt Paving Co., 175 N.Y. 214, 67 N.E. 439,

this court said that

'

the wrongdoer stands

in the relation of indemnitor to the person who

has been held legally liable, and the right to

indemnity rests upon the principle that every

one is responsible for the consequences of his

own wrong, and, if another person has been com-

pelled to pay the damages which the wrongdoer

should have paid, the latter becomes liable to the

former.' Page 217, 67 N.E., page 439.

"In Oceanic Steam Navigation Co., Limited

vs. Compania Transatlantica Espanola, 134 N.Y.

461, 31 N.E. 987, 30 Am. St. Rep. 685, the

court said : The right to indemnity stands upon

the principle that every one is responsible for

the consequences of his own negligence, and, if

another person has been compelled (by the judg-

ment of a court having jurisdiction) to pay the

damages which ought to have been paid by the

wrongdoer, they may be recovered from him.'

Page 468, 31 N.E. page 989. The rule is thus

stated in the law of Quasi-Contracts by Wood-

ward (259) : ^But in some cases, as for example

where the wrong consists of a mere unintention-

al neglect of duty, there can hardly be said to be

an implication of a genuine promise of indem-

nity or contribution. In such cases, the obliga-

tion may well be rested upon quasi-contractual

principles, for in so far as one tort feasor pays
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what in equity and good conscience another

tort feasor ought to pay, the latter receives a

benefit at the expense of the former, the reten-

tion of which is unjust'/*

Westchester Lighting Co. vs. Westchester Corp.,

(N.Y.) 15 N. E. 2d. 567.

In the case of Aluminum Co. of America vs. Hully,

200 F. (2d) 257, 8th Circuit, December 15, 1952, the

Aluminum Company endeavored to offset an amount

against the asbestos contractor, an amount which it

had paid on account of injuries to an employee of the

asbestos contractor. The employee was working on

the Aluminum Company property, but at the time of

injury he was not actually applying asbestos, but

was moving out of reach of certain gases from a

fluxing furnace.

The contract indemnified the Aluminum Company

as to "personal injuries of employees of contractor

arising out of or in any manner connected with the

performance of this contract." The Court held:

"The stipulated facts establish that the right

and the only right or reason Barnes had to be in

Alcoa's Remelt Building in proximity to its op-

erations was to do his part in the performance

of the contract. That is the purpose for which

the contractor employed him there."

Then the question arose as to whether the employee

was an invitee in the Aluminum Company factory.

The Court held that had been adjudicated in the for-

mer action, saying

:
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**The adjudication in the Barnes case also set-

tled against the contractor that Barnes was an

invitee in the Alcoa factory at the time he was

struck. He was an invitee on the premises solely

by reason of his participation in the perform-

ance of the contract. It was adjudicated that his

being where he was when he was struck was con-

nected with the performance of the contract be-

cause he was acting to meet the emergency

which confronted him while he was engaged in

such performance. As the contractor had been

given an opportunity to defend, the judgment

in the Barnes action became conclusive upon the

contractor as to facts determined therein which

are essential to the judgment. Standard Oil Co.

vs. Robbins Dry Dock & Repair Co., D.C. N.Y.,

25 F. (2d) 339, affirmed 32 F. (2d) 182 ; B. Roth

Tool Co. vs. New Amsterdam Casualty Co., 8

Cir., 161 F. 709; Citizens' Nat. Bank vs. City

Nat. Bank, 111 Iowa 211, 82 N.W. 464 ; Hoskins

vs. Hotel Randolph Co., 203 Iowa 1152, 211 N.

W. 423, 65 A.L.R. 1125; 42 C.J.S., Indemnity,

Sec. 32, pp. 613, 614. See also. Globe Indemnity

Co. of New York vs. Banner Grain Co., 8 Cir.,

90 F. (2d) 774; International Indemnity Co. vs.

Steil, 8 Cir., 30 F. (2d) 654; Imperial Refining

Co. vs. Kanotex Refining Co., 8 Cir., 29 F. (2d)

193."

In the case of Barber S.S. Lines vs. Quinn Bros.,

104 F. Supp. 78 (Mass.) February 29, 1952, the

Court restated the rule as to implied indemnity as

follows

:
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"Procedural distinctions aside, the substan-

tive law as to implied contracts of indemnity

is the same under the maritime law, the general

federal law, the law of Massachusetts and the

law of New York. The fundamental theory is

that where a person has a non-delegable duty

with respect to the condition of his premises or

vessel but has made a contract with another

to perform that duty, and the other performs it

negligently so as to make the owner liable to a

person later injured, then, as a matter of im-

plied contract, the owner is entitled to restitu-

tion from the other for reasonable damages paid

the injured person. Restatement, Restitution,

Sec. 95 ; Geo. A. Fuller Co. vs. Otis Elevator Co.,

245 U.S. 498, 38 S. Ct. 180, 62 L.Ed. 422 (law)

;

Washington Gaslight Co. vs. Dist. of Columbia,

161 U.S. 316, 327-328, 16 S. Ct. 564, 40 L.Ed.

712 (law) ; Rich vs. United States, 2 Cir., 177

Fed. (2d) 688, 691 (admiralty) as explained

in Slattery vs. Marra Bros., 2 Cir., 186 Fed.

(2d) 134, 138; Burris vs. American Chicle Co.,

2 Cir., 120 Fed. (2d) 218, 222 (law) ; Seaboard

Stevedoring Corp. vs. Sagadahoc S.S. Co., 9

Cir., 32 Fed. (2d) 886 (law) ; The No. 34, 2

Cir., 25 Fed. (2d) 602, 604 (admiralty) ; Beth-

lehem Shipbuilding Corp., Ltd., vs. Joseph Gut-

radt Co., 9 Cir., 10 Fed. (2d) 769 (admiralty)

;

Hollywood Barbecue Co., Inc. vs. Morse, 314

Mass. 232, 59 N.E. 657, 51 L.R.A. 781 ; Church-

ill vs. Holt, 127 Mass. 165; Westchester Light-

ing Co. vs. Westchester County Small Estates
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Corp., 278 N.Y. 175, 15 N.E. (2d) 567; Oceanic

Steamship Nav. Co. vs. Campania Transatlan-

tica Espanola, 144 N.Y. 663, 39 N.E. 360; Cf.

45 Harv. L. Rev. 349, 351; Keener, Quasi-Con-

tracts, p. 408.''

In Read vs. United States, 201 Fed.- (2d) 758,

February 4, 1953, the following quotation is perti-

nent :

*' 'The fundamental theory is that where a

person has a non-delegable duty with respect to

the condition of his premises or vessel but has

made a contract with another to perform that

duty, and the other performs it negligently so

as to make the owner liable to a person later

injured, then, as a matter of implied contract,

the owner is entitled to restitution from the

other for reasonable damages paid the injured

person.' Barber S.S. Lines, Inc. vs. Quinn Bros.,

Inc., D.C.D. Mass. 1952, 104 Fed. Supp. 78, 80.

See Restatement, Restitution, Sec. 96.

'

'Pioneer contracted to furnish adequate

lights and did not, even after it was found there

was only one light in the entire hold and that

other lights belonging to the ship would not

work, and for that breach alone of its contract,

the United States is entitled to its judgment

against Pioneer, independent of any express

provision for indemnity in the contract. 'It is

immaterial that there was no express provision

for indemnity in the contract between these
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parties/ Burris vs. American Chicle Co., 2 Cir.,

1941, 120 Fed. (2d) 218, 222.

^The mere circumstance that the contract

also contained an express provision for indem-

nity was not in any sense the dispositive factor

in establishing the right of the United States

against Pioneer arising out of the breach of its

contractual duty—above described.'^

In Palazzolo vs. Pan Atlantic S.S. Corp.^ Ill Fed.

Supp. 505, April 7, 1953, a pertinent reference is

as follows

:

^Tan-Atlantic argues that liability has been

visited upon it solely because of an improper

stowage of cargo which made the ship unsea-

worthy and that since Ryan alone created the

unseaworthiness which is 'essentially a species

of liability without fault,' Seas Shipping Com-

pany vs. Sieracki, 328 U.S. 85, 94, 66 S. Ct.

872, 877, 90 L.Ed. 1099, this case comes within

the rule of those cases which imply a contract

of indemnity based upon the failure of a party

to properly perform work which it contracted

to do. See: Burris vs. American Chicle Co., 2

Cir., 120 Fed. (2d) 218; Rich vs. U.S., 2 Cir.,

177 Fed. (2d) 688; Standard Oil Co. vs. Rob-

bins Dry Dock & Repair Co., 2 Cir., 32 Fed.

(2d) 182; Seaboard Stevedoring Corporation

vs. Sagadahoc S.S. Co., 9 Cir., 32 Fed. (2d)

886; U.S. vs. Rothschild International Steve-

doring Co., 9 Cir., 183 Fed. (2d) 181. In such
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cases the employer's or indemnitor's negligence

is described as being the 'sole,' 'active,' 'pri-

mary' or 'affirmative' cause of the employee's

injury."

D. BEDAL'S SOLE AND ACTIVE NEGLI-
GENCE ADJUDICATED:

Counsel for Appellant appreciate that both this

Court and the Supreme Court of the United States

have held against their contentions; this accounts

for their frantic attempt to distinguish and explain

the decisions of this Court and the Supreme Court.

Despite their semantics and sophistry, they are still

confronted in the end with the fact that all acts and

conduct upon which any liability could be based re-

sulting in loss to the innocent party. Appellee, Hal-

lack and Howard Lumber Company, were those of

Appellant Bedal, and arose solely by his wrong doing.

First, counsel devote about one-third of their brief

to the proposition that Bedal's negligence was not

adjudicated in the Powell case because Bedal was

not a party and had no opportunity to defend. As

heretofore pointed out, there is no merit to such con-

tention, because not only did Bedal know about

Powell's claim, had notice of the suit, a copy of the

complaint and was advised that he would be held

responsible for any judgment—but he refused to

defend. Having affirmatively admitted a refusal to

defend the Powell suit, any additional notices or ten-

der would have been vain and futile. Accordingly,
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as pointed out by counsel in their brief (p. 47), he

is no longer a stranger to that suit and he had the

same *means and advantages of controverting the

claim as if he were the real and nominal party upon

the recording/

Then counsel state that Bedal's negligence was

not adjudicated in the Powell suit, but that Bedal

should have another chance to submit the matter to

another jury—and upon the same evidence. It will

be noted that Appellant offered nothing in addition

to the testimony in the Powell suit. He only com-

plains that he was not permitted to ask U. R. Arm-

strong certain questions (R. 34), which palpably

were improper cross-examination, and the Court had

a right to sustain objections to the same. Not only

was no testimony introduced by Appellant, but he

made no offer of proof. The transcript in the Powell

case was offered by Appellees and admitted to show

the facts and the scope of that which was adjudicated

in the Powell suit. In addition, the testimony of cer-

tain witnesses that testified in the Powell suit was

read into the record. The same trial Court had the

same evidence before it in the Powell case. The

question of BedaFs negligence had been before the

Court once before. A jury had found such negli-

gence. The Court specifically in the Powell case

denied a motion for judgment notwithstanding the

verdict upon the ground that Bedal was negligent

—

the sole and only active negligence—and that the

railroads were liable even though the negligence was

solely that of Bedal inasmuch as their duty was non-

delegable.
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The facts necessarily found in the Powell case

necessarily determined the sole and active negligence

of Bedal. The finding of Bedal's negligence was

necessary to sustain the verdict. The only act com-

plained of or involved was the act of Bedal. No
separate or other act or violation of duty was claimed

as to the railroads. In this case there was no cart

which had been left for an undetermined time, nor a

allegation of specific negligence that it was the duty

of the railroads to warn the employee as in the case

of Booth-Kelly Lumber Co. vs. Southern Pacific Co.,

supra. As a matter of fact, counsel argue in their

brief that there was nothing in Bedal's operation to

cause the railroads to warn any employee, because

(there was no negligence and that) the same opera-

tion had been carried on in the same manner over

a long period of time. Counsel affirmatively argue

that there was nothing that the railroads could or

should have done. Accordingly, as above mentioned,

counsel are again driven back to the fact that the

only possible basis of the Powell verdict was the con-

duct of Bedal.

Despite the fact that, as pointed out by the trial

Court, Appellee, Hallack and Howard Lumber Com-

pany, is an innocent party, it is now required to pay

the loss sustained as a result of such sole and exclu-

sive conduct of Bedal. Counsel argue, however, that

despite such situation, Bedal was not negligent, even

though but for such negligence the verdict could not

have been sustained against the railroads. Assuming

that Bedal could re-litigate the verdict, counsel argue

that there was no evidence of BedaFs negligence, "in
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cutting the logs in the forest or negligent in the load-

ing of them on the truck, or negligent in driving the

truck to the place where they were dumped (Brief

p. 56)." This is contrary to the record. In the first

place, one of Bedal's agents and servants testified:

"Q. Do you know whether or not in cutting

the log in the forest, or cutting and trimming

them after they had fallen, are they sometimes

splintered?

"A. I believe they are sometimes splintered.

I think they (66) could have been in falling or

in skidding."

In other words, Bedal knew that in his cutting

operations the logs sometimes were splintered in fall-

ing or in skidding. There is no evidence that the

railroads had any knowledge or should have known

this fact.

Another one of Bedal's agents and servants testi-

fied as follows (R.206):

"Q. From your experience up there can you

tell me, first, when these logs are cut and before

they are hauled to the unloading dump, are some

of them splintered sometimes?

"A. Yes, I would say so.

*'Q. And did this slab indicate that it was

splintered off a log that might have been cut

in the forest?

"A. I never questioned that part of it. I sup-

pose it was, it could have been an unseen splinter

there with the load.
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"Q. Something that developed with the cut-

ting of the logs?

"A. Yes, I would say that it had occurred that

way probably. I know it could happen and it

would happen lots of times, that there would be

splintered logs.

"Q. Ordinarily the only thing that comes off

those logs would be the bark?

"A. Bark and very small limbs.

"Q. And this was not a limb?

"A. No, it wasn't.

**Q. It was bark that had some timber on it?

"A. Yes, sir."

Bedal, through his agents and servants, knew or

should have known that a splintered log should not

be dumped over a steep bank where it would land

with terrific force a considerable distance below with

the foreseeable result that a piece of such splintered

log might fly off and injure a third person. Inasmuch

as counsel argue that no such splintered log had been

dumped over the steep embankment at this particular

location before, and no piece of such splintered log

had ever been thrown off at this particular landing

before, the railroads manifestly could not be charged

with any duty resulting from any knowledge that

such a negligent act would be performed by Bedal

at the time and place involved.

It was for this reason that the trial Court held in

the Powell case that the handling of the logs by

Bedal was negligence, and which particular phase

of the operation was negligent was a question for
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the jury. It was the only question, because no sepa-

rate act of negligence was alleged as to the railroads,

and but for the negligence of Bedal, the verdict could

not have been sustained.

It is, of course, axiomatic that under the Federal

Employers' Liability Act, railroads are not insurers.

The universal rule is specifically stated in 56 C.J.S.

945:

"A railroad company is not an insurer of the

safety of its employees. * * * Fault or negligence

may not be inferred from the mere existence of

danger.''

*

'Recovery cannot be had in the absence of negli-

gence. Toledo St. L. & W. R. Co. vs. Allen, 72 L.Ed,

pp. 513; Seaboard Air Line R. Co. vs. Horton, 233

U.S. 492, 502, 58 L.Ed. 1062, 1069, L.R.A. 1915C,

1, 34 Sup. Ct. Rep. 635, Ann Cas. 1915B, 475, 8

N.C.C., A. 834."

Manifestly, cases involving separate acts of negli-

gence by a railroad are not applicable. We have here-

tofore attempted to point out that where a railroad

was negligent independent of the act of the inde-

pendent contractor the adjudication is not neces-

sarily determative of their respective liabilities. In

the case at bar there was neither alleged nor shown,

any act of negligence other than that of Bedal which

was non-delegable as to Appellees.

We say Appellees, because even though Bedal was

an independent contractor, the rule of. non-delegable

duty would be equally applicable to it. The rule is

well stated by the Supreme Court of the United
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States in Chicago vs. Robbins, 67 U.S. 418, 17 L. ed.

298. The trial Court was well aware of this rule and

hence placed his ruling not only upon express indem-

nity, but implied indemnity as well. As heretofore

pointed out, Appellee, Hallack and Howard Lumber

Company was well aware of the possibility of such

non-delegable duty, and hence protected itself by the

express indemnity, which we have heretofore fully

discussed. Although Appellant submitted the case at

bar upon the same evidence as in the Powell case and

failed to offer any proof whatsoever in explanation of

any of Bedal's acts or conduct, he still insists that he

should be free to re-litigate negligence in the case

at bar. A jury having once found that his conduct

was negligent. Appellant's only desire is to submit

the same evidence to another jury. In view of his

refusal to defend he admits that he is no longer a

stranger to the Powell suit, but he is the same as if

he were a real party to the action (R. 47). The

situation is not dissimilar to that in the case of

Waylander-Peterson Co. vs. Great Northern Ry. Co.,

201 Fed. (2d) 409, where the railroad's employee

was working under a bridge where an independent

contractor was working. The employee was found

with a timber lying across his legs. The timbers

were being installed by the contractor immediately

above the tracks where the timber was found. As

in the case here, the contractor was in exclusive

control of the part of the bridge where the timber

must have fallen. As in the case at bar, no explana-

tion was offered as to how the timber struck the em-

ployee : The Court found

:
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'The jury could have found from the testi-

mony that a timber similar to the one that

struck plaintiff was on the bridge above the

track where Lawrence was injured and that

such timber would not have fallen unless it had

been negligently left at a point where it would

fall on a day when there was but little wind."

The Court then said

:

"* * * the accident itself affords reasonable

evidence in the absence of explanation by the

person in control that it arose from want of

care."

As in the case at bar, the railroads' duty was non-

delegable. However, the Court held that the railway

company was not in control; the railway company

did not create the situation. The only negligence

that could be attributed to make the railway com-

pany liable arose out of the wrong-doing of the con-

tractor. The Court said

:

u <* * * rpj^g
railway company had no control

over the construction of this bridge or of the

workmen who were employed thereon. The rail-

way company was required to operate its trains

under the bridge and to direct its trainmen to

perform their duties in and about the bridge.

The repeated instances of timbers and debris

falling from the bridge, which rendered the rail-

way company liable under the Federal Em-
ployers' Liability Act, was a condition which
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the railway company did not create. Its li-

ability arose because of the non-delegable duty

which rested upon it to exercise reasonable care

to furnish Lawrence a safe place to work. Any
negligence attributed to it so as to render it

liable to Lawrence arose by the wrongdoing of

those in charge of the construction of this

bridge. The primary duty rested upon Way-
lander-Peterson Company to perform its work

on the bridge as not to endanger the workmen

who were required to work in proximity there-

to. Its neglect was the primary, active cause of

Lawrence's injuries. The railroad company's

negligence, as between the parties, was secon-

dary and passive*."

The same principle was applied in Burris vs.

American Chicle Co., supra. There was no evidence

of any independent act of negligence on the part of

the owner of the building. The only conduct upon

which a verdict could possibly have been based

against the building owner was the act or conduct

of the window-cleaning contractor. The adjudica-

tion was sufficient to sustain liability over against

the contractor.

Counsel argue that under the case of Chicago vs.

Robbins, supra. Appellant had a right to show that

the accident happened without his fault. In the first

place, Appellant made no such showing and offered

no proof. In the second place, the Robbins case is

an illustration where separate acts of negligence

were alleged, and the evidence was not necessarily
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identical. In other words, it was alleged that there

was actual notice and therefore a different duty than

one implied by law. This was clearly distinguished

by the Supreme Court of the United States in the

case of Washington Gaslight Co. vs. District of Co-

lumbia, 161 U.S. 316, 16 S. Ct. 564, 40 L. ed. 712.

The latter case is identical with the case at bar in that

the findings in the first action were an essential pre-

requisite to the judgment, and therefore could not be

re-litigated in the second action. The Court said:

"The verdict, therefore, against the District

necessarily determined that the defect in the

gas box had existed for such a length of time as

to impute negligence to those whose duty it was

to keep it in repair. The finding of this fact in

the first action was an essential pre-requisite

to a judgment against the District. The length

of time required to imply knowledge and negli-

gence on the part of the District is also suffi-

cient in law to imply such knowledge and negli-

gence on the part of the Gas Company. It fol-

lows, therefore, that the judgment against the

District conclusively established a fact from

which, as the duty to repair rested on the Gas

Company, its negligence results."

In other words, "but for" the finding of certain

facts, the judgment could not be sustained; so like-

wise, as hereinbefore pointed out, but for the acts

and conduct of Bedal, the Powell judgment could not

be sustained. These facts, therefore, are adjudi-

cated and cannot be re-litigated.
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Inasmuch as Bedal did not offer any additional

proof, no explanation of why he was not negligent

in controlling the premises and handling logs which

resulted in injury to Powell, let us assume that such

same record as was submitted to the jury in the

Powell case had again been submitted by the Court

to a jury in the case at bar, and the second jury

upon the same facts would have found no negligence.

Ck)uld the trial Court have done anything upon a

motion for a judgment notwithstanding the verdict

except to set it aside? This the Court clearly indi-

cated in its memorandum opinion. In fact, the Court

would have been compelled to grant such motion

because the judgment in the Powell case as well as

the evidence submitted conclusively established the

sole negligence of Bedal.

It will be remembered that in the case of Wash-

ington Gaslight Co. vs. District of Columbia, supra,

the trial Court admitted the transcript in the original

case not only to determine the scope of the thing

adjudged, but also as probative of the facts therein

disclosed. The Supreme Court of the United States

said that the latter was erroneous and the transcript

could not be used to prove the facts as such. How-

ever, the Court very pointedly said

:

"The fact that it was admissible for the pur-

pose of determining the scope of the thing ad-

judged in the suit in which it was given did not

justify its being used for a distinct and illegal

purpose. Error, however, in this particular was

in no sense prejudicial if the judgment in the
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first action conclusively established the negli-

gence of the Gas Company."

For the trial Court to have done otherwise than

grant such motion, would have permitted Bedal to

escape the consequences of his own wrong-doing

—

his conduct which was the only conduct that resulted

in the loss sustained. To have done otherwise, would

have resulted in the innocent party. Appellee, Hal-

lack and Howard Lumber Company, paying for the

wrong committed by Bedal and would have done

violence to the principle repeatedly annunciated not

only by this Court but by the Supreme Court of the

United States, that everyone is responsible for the

consequences of his own wrong, and if another per-

son has been held legally liable and compelled to pay

the damages which the wrong-doer should have paid,

the latter becomes liable to the former.

E. THE SCINTILLA OF EVIDENCE RULE
DOES NOT OBTAIN IN THE FEDERAL
COURTS.

On page 72 of his brief. Appellant states

:

'The District Judge ignored the multitude of

Idaho cases which construe a motion for a di-

rected verdict against the party making the

motion. Appellants need not spend time here

discussing the well known principles of law sur-

rounding the proper use of the directed verdict."



68 W. O. Bedal vs.

and then cites nine Idaho cases.

We believe it only necessary to point out that the

Idaho cases cited by Appellant have no application

here, as:

"The state rules of practice have no applica-

tion to the practice in federal courts with re-

spect to the submission of jury issues, the di-

rection of verdicts, or the sufficiency of the

evidence to sustain a verdict upon a motion for

directed verdict * * * ."

Barron & Holtzhoff , Federal Practice & Pro-

cedure, Vol. 2, p. 755.

Under the Idaho practice a mere scintilla of evi-

dence is sufficient to take a case to the jury. This

is not true in the Federal Courts.

Barron & Holtzhoff, Federal Practice & Pro-

cedure, Vol. 2, p. 758.

The above stated rule has been stated so many
times that we hesitate to take any space to comment

upon it and we merely cite the case of Gunning vs.

Cooley, 281 U.S. 90; 74 L.Ed. 720. Likewise, it is a

well-established rule that in any case where the rec-

ord is in such a condition that if the trial Court

would be compelled to set an adverse verdict aside

it would be the duty of the trial Court to grant

the motion for a directed verdict.

Elliott vs. Chicago M. & ST. P. RR Co., 150

U.S. 245, 37 L.Ed. 1068.
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F. SINCE BEDAL HAS ADMITTED THAT HE
TAILED AND REFUSED' TO DEFEND THE
POWELL CASE NO TENDER WAS NECESSARY.

Appellant, Bedal, admits that he not only knew

about the suit of Powell against the railroads, but that

he also received a copy of the complaint (R. 76)

.

The Supreme Court of the United States in the case

of Chicago vs. Robbins, 67 U.S. 418, 17 Law Edition,

298, etc., said:

"He is concluded by the judgment recovered,

if he knew that the suit was pending and could

have defended it."

However, Appellant contends that in addition to

such knowledge and receipt of the complaint, the de-

fense should have been tendered to him. Even if this

were necessary under Appellant's admissions, such

tender would have been futile. Appellant admitted

that he refused to defend such suit ( R. 76 )

.

The rule is briefly stated by Williston On Contracts,

Vol. 6, page 5154:

"So where the obligee has manifested to the

obligor that tender, if made, will not be accepted

the obligor is excused from making the tender."

In Elliott On Contracts, Vol. 3, page 128, the rule

is laid down as follows

:

"It is a maxim that the law does not require

a man to do a vain and fruitless thing, so it has

been held that a strict and formal tender is not
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necessary where it appears that if made it would

have been vain and fruitless."

In Restatement of the Law of Contracts, Vol. 1,

page 451, the law is stated:

"No man is compelled to do a useless act, and

if performance of a condition will not be followed

by performance of the promise which is condi-

tional, it is useless for the intended purpose and

it is therefore unnecessary to perform the con-

dition."

Many cases are cited in i 7 C.J.S., page 986, under

the rule, "Non-tender is excused where it is apparent

that a tender would be a vain and idle ceremony."

Typical cases in California and Washington are

the following

:

In N. Pac. Sea Produce Co. vs. Nieder and Marcus,

241 Pac. (Wash.) 682. Tender was excused, the

Court saying

:

"They had repudiated the contract upon the

theory that they were entitled to rescind, and

their whole attitude in the case from beginning

to end renders it plain that any tender would

have been refused by them."

So likewise in the case of Cowan vs. Tremble, 296

Pac, (Cal.) 91, where the Court held that tender

was unnecessary where the facts showed tender,

would have been unavailing.
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In other words, the rule is as old as it is universal

that where the facts disclose that the tender would

have been futile, it is no defense to contend that no

tender was made. In the case at bar the futility is more

apparent, because Appellant admits by his plead-

ings that he actually refused to defend.

We submit that the judgment secured by the Ap-

pellee Lumber Company against the Appellant should

be affirmed.

Respectfully submitted,

OSCAR W. WORTHWINE
J. L. EBERLE
Attorneys for Appellee

j

The Hallack and Howard
Lumber Company.
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APPENDIX ''A"

THE CASES CITED BY APPELLANT ARE
NOT IN POINT.

In this Appendix we are distinguishing the cases

cited by Appellant which have not been distinguished

in the main brief.

We discuss the authorities in the order in which

they appear in Appellant's opening brief.

On page 37 of his Brief Appellant cites the case

of In re SJmrp, 15 Idaho 120, 96 Pac. 563, which

holds that a judgment can only bind the party there-

to or the privies of parties to the action. This, of

course, is sound law but has nothing to do with an

indemnity agreement to hold a party harmless, and

nothing to do with the liability under an implied

indemnity agreement.

On page 37 of his Brief Appellant cites 30 Am.

Jur., Sec. 220. No page number is given and we

assume Appellant intended to refer to Section 220

under the subject of 'Judgments' ; if so, we have no

quarrel with the general rules expressed therein.

On page 38 of his Brief Appellant refers to an

article by Warren A. Seavey in Vol. 51, Harvard

Law Review, page 100 (1943).

This is the wrong citation

—

Vol. 51 Harvard Law
Review was published in 1937-1938.

After much search we found a note signed

**W.A.S." in Vol. 57, Harvard Law Review, page ^8,

entitled

^*Res judicata with reference to persons

neither parties nor privies
—

"
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Two California cases were discussed, to-wit :

Bernhard vs. Bank of America, 19 Cal. (2d)

807, 122 Pac. (2d) 892 (1942).

where it was held that the question of whether cer-

tain money had been a gift or had been embezzeled

was res judicata, and that the defendant bank could

claim the benefit of the former judgment although it

was not a party nor a privy to any party to the prior

proceeding.

Also:

Perkins vs. Benguet Consolidated Mining Co.,

55 Cal. App. (2d) 720, 132 Pac. (2d) 70.

and speaking of the above cases, the author states:

"These two California cases are examples of

the growing tendency of the Courts to hold that

a defeated party should be precluded from set-

ting up the same issue in a subsequent action

against a different opponent."

On page 39 of his Brief Appellant refers to Vol.

35 Yale Law Journal, p. 607 (1926). This is another

general discussion with which we are not concerned

here.

However, the author does discuss mutuality and

privity and states that where a master has been

found not negligent while acting through a servant,

that a judgment against the plaintiff is conclusive,
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as to the servant's negligence in a subsequent action

brought by the same plaintiff against the servant.

On page 39 of his Brief Appellant cites the case.of

American Surety Company of New York vs. Singer

Sewing Machine Co., 18 Fed. Supp 750, 753. We
call attention to the holding of the above case where

it was held

:

^^While the Singer Company was not a party

to that suit, the facts there adjudicated against

the surety company are conclusive against it

when it seeks to compel the Singer Company

to respond to the loss sustained in that suit."

On page 40 of his Brief Appellant quotes from the

Restatement of the Law of Judgments, Sec. 107.

Appellant claims that the quoted statement does

not apply in this case because Hallack and Howard
was not a party to the prior suit (Powell vs. Rail-

roads). We urge that this is not a distinction because

Bedal was duly notified and given every opportunity

to defend the Powell action and he has admitted that

he "failed and refused" to do so.

On pages 41 and 42 of his Brief Appellant again

quoted from the Restatement of the Law of Judg-

ments, p. 513.

These statements as quoted by Appellant do not

in any way support his position in this case because

here it has been conclusively shown that Appellant

had every opportunity to defend and "failed and

refused" to do so.

In speaking of Tender, Restatement of the Law of

Judgments, at p. 516, states

:
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"Such tender is not essential if the indemni-

tor indicates that he would not participate * * *

On the other hand, if he is aware that the in-

demnitee intends to hold him if judgment is

against the indemnitee and that indemnitee is

unaware of the necessity of giving notice and a

tender of control, the indemnitor will be es-

topped to set up the fact that he has not re-

ceived notice of the action or a request to

participate in the defense."

On page 44 of his Brief Appellant states that a

principal is not liable for the negligent acts of an

independent contractor, and in support of this doc-

trine, cites 27 Am. Jur., p. 504, Sec. 27.

If this is true, why was the indemnity agreement

placed in the Bedal-Hallack and Howard Contract

(Ex. 8, R. 33, 35) ? Why did they provide that Bedal

was to take out public liability and property damage

insurance and "specifically name and protect said

first party in case of possible accident involving per-

sons or property not connected with or owned by the

parties to this contract"?

On page 46 of his Brief Appellant cites the case of

Washington Gaslight Company vs. District of Co-

lumbia, 161 U.S. 316, 40 L.Ed. 712. This case needs

no further comment here.

On page 47 of his Brief Appellant cites Restate-

ment of the Law of Restitution, Sec. 94, p. 413.

We have read the above authority and it does not

support Appellant's position in the slightest degree.
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Section 238 of 30 Am. Juris., p. 970, is cited by

Appellant on page 48 of his Brief, but see the fol-

lowing :

*'A mere notice with no offer to surrender the

defense of an action has been held insufficient.

However, there are also cases in which it is

held that a judgment is conclusive against a per-

son liable over where he is notified of the de-

fense of the original action, although he is not

requested to take charge of the litigation or noti-

fied that if he fails to do so he will be held

responsible."

30 Am. Juris., Sec. 241, p. 972 (judgments).

Note cites

:

Drennan vs. Bunn, 124 111. 175, 16 N.E. 100,

7 Am. St. Rep. 354.

United States Fidelity & Guaranty Co. vs. Dawson

Produce Co., 68 Pac. (2d) 105 (Okla.) cited by Ap-

pellant on page 48 of his Brief. Oklahoma had a

workmen's compensation act which covered only

some employees and only some injuries.

The Dawson Produce Company took out a policy

with the United States Fidelity & Guaranty Com-

pany insuring it against injuries to employees.

When the injured employee sued Dawson it

pleaded he was covered by workmen's compensation

which was a bar. It also gave notice and an oppor-

tunity to defend. The employee recovered and then

J
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Dawson sued the Insurance Company, and the Court

held:

"Singhrs (employee) did not in his petition

seek to have the business relation thus described

classified as one of employment and such a clas-

sification thereof was not essential to his cause

of action.

**The finding of the court in the former action

that he was an employee was therefore not re-

sponsive to any issue tendered by the plaintiff's

petition in that action.

"* * * The general judgment in favor of

Singhrs in the prior action amounted to a denial

of this contention and a negative finding there-

on." i.e., that he was an employee.

Inashima vs. Wardall, 224 Pac. 379, 128 Wash.

617, cited by Appellant on page 48 of his Brief, was

a case where the mortgagee tried to follow mort-

gaged car which had been sold. The mortgage showed

the name 'George Kioke' in several places ; signature

illegible; real name was 'George Koike.' This case

merely holds the County Recorder had pleaded a good

defense and judgment in original foreclosure action

not conclusive, and the Court held:

"It was enough in that suit (original) for

the purchaser to show that at the time of his

purchase he had no actual notice of the exist-

ence of the mortgage, and that the records did

not afford constructive notice to him. Whose

fault it was that the records were thus defective
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in no way concerned him. He could recover

whether the fault lay with the mortgagee or

with the auditor, and any dispute between these

persons had no place in the suit he was liti-

gating."

Note : In the above case, the question concerning

notice involved service on the agent of the surety

instead of statutory agent.

The case of Southwestern Railway Co. vs. Acme
Fast Freight, (Georgia) 19 S.E. (2d) 286, cited by

Appellant on page 48 of his Brief, was an action

under a statute of Georgia relative to vouching in.

It involved the loss of a shipment of goods; in the

final action against Southwestern Railway it was

stipulated by counsel that

:

"the pilferage of the carton occurred in New
York City and before the shipment was trans-

ferred by the Pennsylvania Railroad to the

Southern Railway Company (which took place

at Baltimore, Maryland)."

The Court decided one single question under the

Georgia Code, and then said

:

"Despite the rule we have indicated, it may,

however, well be conceived that the vouchee un-

der the particular facts of a case may also be

precluded by the original suit as to the addi-

tional question of his own liability over to his

voucher. This would seem true in a case where,

upon being vouched into court, his response as
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made by his own pleading or his actual pro-

cedure in his conduct of the case necessarily es-

tablishes his own liability over to the original

defendant for any recovery which might be had

against that defendant."

Appellant, at page 48 of his Brief, cites the case

of City of Lewiston vs. Isaman, 19 Idaho 653, 115

Pac. 494.

We consider this case directly in point in support

of our position here. In that case the McLean's had

recovered a judgment against the City of Lewiston

because of personal injuries received by reason of

defective doors placed in the sidewalk in front of

Isaman's business building. The evidence showed

that at the time of the accident Isaman had leased

the building to a third party and it was the duty of

the tenant to keep the building and premises in re-

pair. Isaman demanded of the City Attorney that he

be permitted to appear in the main case and defend

it, and the City of Lewiston refused to permit his

intervention in the lawsuit charging that Isaman

was in no way interested in the lawsuit and was

probably not liable.

However, as is generally known, the City of Lewis-

ton was operating under a City Charter which au-

thorized it to provide sidewalks and gutters and to

regulate cellar-ways and cellar lights and sidewalks,

and then provided

:

"The city of Lewiston shall be liable to any-

one for any loss or injury to person or property
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growing out of any casualty, or accident hap-

pening to any such person or property on ac-

count of the condition of any street or public

ground therein ; but this section does not exon-

erate any officer of such city, or any other person

from such liability when such casualty, or acci-

dent is caused by the wilful neglect of a duty

enjoined upon such officer or person by law, or

by gross negligence, or wilful misconduct of

such officer, or person in any other respect."

The above quoted Section was the basis for the

Supreme Court's decision, and the Supreme Court of

Idaho proceeded to distinguish the case of Washing-

ton Gaslight Co. vs. District of Columbia, 161 U.S.

316, 16 Sup. Ct. 564, 40 L. Ed. 712, and stated:

*There are no such facts in the case at bar.

The charter of the city of Lewiston provides that

if casualty or accident is caused by the wilful

neglect of a duty enjoined by law or by gross

negligence or wilful misconduct, then the per-

son is liable; otherwise, not."

and finally the Supreme Court of Idaho said

:

"There are at least two reasons why the judg-

ment in this case must be reversed; First, de-

fendant is not liable on the facts of this case

under the provisions of said section 93 of the

charter of the city of Lewiston which makes

the city liable for any loss or injury to person

or property growing out of any casualty or ac-
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cident happening to any person or property on

account of the condition of any street or public

ground therein, and only makes the property

owner liable when such casualty or accident is

caused by wilful neglect of a duty enjoined by

law or by gross negligence or wilful misconduct

on the part of such person, and it is not made

to appear from the evidence that the defendant

is guilty of any acts which would bring him

within the provisions of said section 93; and

second, even if there were any liability under

the charter, it would not fall on appellant as he

had leased the entire premises and tenants had

possession thereof.'^

City of Lewiston vs. Isaman, 19 Idaho 653, at

pp. 673-674, 115 Pac. 494.

So under the City of Lewiston case the Supreme

Court of Idaho did not pass upon a state of facts

in any way similar to the facts in the case at bar,

and that case is not authority to the effect that gen-

erally a recovery over can not be had.

The true Idaho rule is stated in the case of Bailie

vs. City of Wallace (1913) 24 Idaho 706, 135 Pac.

850, where it appeared that an Express Company
had placed a sign over the street, and a judgment

was had against the City, and our Supreme Court

said

:

"While the city is liable in the first instance

when it is negligent in such matters, the person

or corporation that places such obstructions in
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or over the sidewalk or street is liable to the city

for whatever damages it has to pay for such

unlawful acts.'*

Appellant cites the case of Seattle vs. Northern

Pacific Railroad Company (Wash.) 92 Pac. 411, on

page 48 of his Brief.

The facts set forth in that case are entirely differ-

ent from the case at bar; in that case a small boy,

while on the property of the Northern Pacific Rail-

way Company, suffered a severe injury and brought

an action against the Northern Pacific Railway Com-

pany to recover therefor, and in that case a judgment

was entered in favor of the Northern Pacific Railway

Company. Later, the injured boy instituted an ac-

tion against the City of Seattle and recovered a judg-

ment against the City of Seattle.

Then the City of Seattle sued the Northern Pacific

Railway Company, and it appears from the facts in

that case, that after the action had been commenced

by the boy against the City of Seattle the Railway

Company notified the City of Seattle and requested

the City to plead the former judgment in favor of the

Railway Company, and the City refused to do so, and

on that ground the Court held the City could not

recover from the Railway Company.

Appellant also cites the case of Burchett vs. Black-

burne, (Ky.) 248 S.W. 853, at p. 49 of his Brief.

In that case it appeared that a grantor had con-

veyed property with a warranty of quiet and peace-

able possession. A third party had instituted an

i
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action claiming that he owned the property conveyed.

The grantee failed to give the warrantor notice of

the pendency of the action, and since the warrantee

had not been dispossessed, the Court held he could

not recover against the warrantor, but the Court

did hold that if notice had been given that the judg-

ment in the former case would be res judicata against

the warrantor.

Appellant, at page 49 of his Brief, cites the case of

Crawford vs. Pope and Talbot Inc.^ et al., 206 Fed.

(2d) 784 (3rd Cir., 1953). In this case Crawford

and Lucibello sued Pope and Talbot, Inc. and Gen-

eral Engineering Works for personal injuries; they

suffered the injuries while working on a ship called

the ^Jones' which was under charter to Pope and

Talbot, Inc. The defendants pleaded no negligence

and contributory negligence. The General Engineer-

ing Works, a welding company was employed by

Pope and Talbot to repair the vessel tanks, and dur-

ing the course of the trial the actions were dismissed

as to the General Engineering Works and no appeal

was taken from the order of dismissal.

The Defendants filed a petition to bring into the

action Cecelia 0. Jeffries, individually and trading

as the National Boiler Cleaning Company; the mo-

tion bringing in Jeffries was granted but this peti-

tion was later dismissed on the ground that the libel-

lants or plaintiffs were her employees, and subject to

the provisions of the Longshoremen's and Harbor

Workers' Compensation Act, and therefore could not

sue her.
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It was found that there was no contributory negli-

gence and that the original defendants, Pope and

Talbot, were negligent.

The Court held first that the Longshoremen's Act

prevented the plaintiffs from suing their employer,

and that therefore Pope and Talbot were not entitled

to contribution. The Court specifically held, how-

ever, that the Act :

"does not insulate the employer from all li-

ability to a third party from whom an employee

has recovered damages. See United States vs.

Arrow Stevedoring Co., 9 Cir., 1949, 175 Fed.

(2d) 329, 332. Liability for indemnity as dis-

tinguished from contribution, may arise from

the contractual relations of the employer with

the third party. Claims for full indemnity aris-

ing out of such contractual relations have not

been considered barred by the section. See

Rich vs. United States, 2 Cir., 1949, 177 Fed.

(2d) 688. The right to indemnity can, of course,

arise by virtue of an express contract or such

a right may be raised from the circumstances

surrounding the contractual relationship be-

tween the employer and the third party. In

either case the indemnitee has a claim which is

independent of and does not derive from the

injury to the employee, except in a remote sense

not within the provisions of Section 5. Compare

Hitaffer vs. Argonne, 1950, 87 U. S. App. D. C.

57, 183 Fed. (2d) 811, 819-820, 23 A.L.R. (2d)

1366. We conclude that Pope and Talbot should
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have been permitted to implead National on its

claim for indemnity insofar as Section 5 is con-

cerned/'

and the Court cites the following

:

Westchester Lighting Co. vs. Westchester

County Small Estates Corp., 1938, 278

N.Y. 175, 15 N.E. (2d) 567;

Burris vs. American Chicle Co., 2 Cir., 1941

120 Fed. (2d) 218.

and then the Court said

:

"It follows that Pope and Talbot is not en-

titled to contribution from National but may
be entitled to indemnity."

The Court then, after reviewing various authorities

regarding the judgment in the original action being

final, said:

"Where, on the other hand, the indemnitee

and the indemnitor are co-defendants actively

participating in the defense of the original ac-

tion, or where the indemnitor, with notice of

the action and of the indemnitee's request that

he defend it, does not participate in the defense

but leaves it to the reasonable efforts of the in-

demnitee, then in subsequent litigation between

them both indemnitor and indemnitee are bound

by the findings necessary to the judgment in

the action."
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and the Court then held that since National had been

dismissed by order of the Court that the prior judg-

ment was not conclusive.

Crawford vs. Pope & Talbot, Inc., et al, 206

Fed. (2d) 784.

Appellant, at page 53 of his Brief, cites the case

of Robb vs. Security Trust Company, 121 Fed. 460

(SrdCir.).

This case is not at all similar to the case here. In

the above case the indemnitee failed and refused to

cooperate in the taking of an appeal in which, if it

had been taken, there would have been a reversal of

the first judgment.

All that the Robb case holds is that when an in-

demnitor takes charge of litigation on behalf of the

indemnitee he should be allowed to take an appeal.

Appellant, in his Brief at page 54, cites the case

of Cofax Corporation vs. Minnesota Mining & Man-

ufacturing Co., 79 Fed. Supp 842 (S.D.N.Y.) 1947.

This case involved patent infringements. The origi-

nal actions had been against independent selling

agents ; all that this case holds is that one of the com-

panies

"was not the instrumentality, agency or sub-

sidiary of The Cofax Corporation in the State

of Illinois."

Here, the defendant had prevailed in infringement

suits in Illinois against the distributors of Cofax

tape; Cofax had entered into a contract to defend
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Freydberg Brothers against infringement suits.

Plaintiff in the present action had refused to defend

Freydberg. However, Minneosta Mining & Manu-

facturing Company set these facts up as res judicata.

It will be noted that Cofax was suing Minnesota

for infringement; Freydberg, the original indemni-

tee, was not in any way involved in the Cofax case

against Minneosta Mining & Manufacturing Com-

pany ; while, in the case at bar, the indemnitee, The

Lumber Company, is suing the indemnitor, W. 0.

Bedal.

Appellant, in his Brief, at page 54, quotes, in part,

from 42 Corpus Juris Secundum^ Sec. 32, page 617-

618, Comment (c) (Indemnity). Appellant signifi-

cantly does not quote the entire paragraph and leaves

out the very important statement

:

*^but he is precluded from making a defense

which he could have made in the first action"

Here, Bedal had every opportunity to participate

in the first action but he *failed and refused' to do so.

As a foot note on page 54 of his Brief, Appellant

quotes from Section 96 (2), Restatement of the Law^

Judgments, but on page 482 of that work, it is

stated:

^This is to be contrasted with the rule stated

in Section 107, to the effect that in the subse-

quent action by the indemnitee against the in-

demnitor, a valid judgment rendered under such

circumstances is conclusive."
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In ruling on the motion made in the Powell case

for judgment notwithstanding the verdict, the Court

said:

"Defendant's motion for Judgment Notwith-

standing the Verdict having heretofore been pre-

sented to the Court on oral argument of counsel

for the respective parties and the matter having

been taken under advisement by the Court and

the Court having carefully reviewed the evi-

dence submitted at the trial in order to deter-

mine whether the evidence of negligence was

sufficient to justify the Court in submitting the

case to the jury, finds: according to the testi-

mony the plaintiff was struck by a slab from a

log being unloaded from a truck on a road some

twenty feet above the location of the bunkers

where the logs were loaded on the train. A 'Cat'

and Boom was used, a line placed underneath

the logs and they were pushed off the truck and

would fall down a steep incline unrestrained a

distance of about twenty feet. Where they were

pushed from the truck the incline was so steep

that they fell through the air a distance of about

twelve feet before they hit the ground and then

rolled on the balance of the distance to the

Bunker. The Slab that caused the injury to the

plaintiff broke off one of those logs and was

thrown through the air and, no doubt, was

caused to break from the log because of the force

of the drop.

"Whether the operation in driving the trucks

to the top of this steep embankment, pushing the
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logs from the truck and allowing them to de-

scend this steep incline to the track was negli-

gence was a question for the jury.

"If there is a reasonable basis in the record

for concluding that there was negligence of the

employer which caused the injury it would be

an invasion of the jury's function by this Court

to draw a contrary inference or to conclude that

a different conclusion would be more reasonable.

(Ellis vs. Union Pacific Railroad Company, 329

U.S. 649.)

"The motion will be denied, and it is so Or-

dered." (R. 141-142)

A request for admission was served on Bedal (R.

155), and Bedal admitted:

"That the injuries to the said A. M. Powell

at Banks, Idaho, on the 15th day of September,

1949, were caused by a piece of timber which

broke off one of the logs being unloaded on or

onto the leased premises." (R. 155-156)

Bedal also admitted

:

"Admits that W. 0. Bedal, his agents, serv-

ants and employees were unloading logs onto

or toward the premises covered by Exhibit 'A'

attached to the complaint, and near the place

where A. M. Powell was injured; admits that

the unloading of said logs was for the use and

benefit of Hallack and Howard Lumber Com-

pany—all pursuant to the contract which is at-

tached to Third-Party complaint;" (R. 159)
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Appellant, in his Brief at page 65, cites the case

of Taylor vs. J. A. Jones Construction Co., (N.C.)

(1928) 141 S.E. 492. In this case the building con-

tractor and subcontractor were both negligent and

contributed to injury and were both joint tort-

feasors. The Court discusses the general equitable

rule, saying:

"The general rule is that there can be no in-

demnity or contribution between joint tort-

feasors.

"It is also familiar learning that there are

certain well-recognized exceptions to general

rules and that in proper cases indemnity or con-

tribution is allowed, but such recoveries rest

solely and entirely upon established principles

of equity."

The Court then quotes from an Illinois case as

follows

:

" 'Where one of them is only passively negli-

gent, but is exposed to liability through the posi-

tive acts and actual negligence of the other, the

parties are not in equal fault as to each other,

though both equally liable to the injured per-

son. * * * The further general principle is an-

nounced, however, in many cases, that where

one does the act which produces the injury, and

the other does not join in the act, but is thereby

exposed to liability and suffers damage, the lat-

ter may recover against the principle delinquent,

and the law will inquire into the real delin-
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quency and place the ultimate liability upon him

whose fault was the primary cause of the in-

jury.'
"

Appellant, at page 65 of his Brief, cites the case of

Massachusetts Bonding & Insurance Co. vs, Dingle-

Clark, 52 N.E. (2d) 340, 142, Ohio St. 346. In this

ease, the judgment in the former action was con-

clusive that the Steel Company had been actively

negligent in failing to light a sump in a building.

This was an ordinary case of joint tort-feasors, each

contributing directly to the injury.

Appellant, at page 66 of his Brief, cites the case of

Atlanta Consolidated Street Ry. Co. vs. Southern

Bell Tel. & Tel. Co. (Cir. Ct. ND Ga.), 107 Fed. 874.

This case was decided in 1901 and it was held that

the Street Railway Company was the active tort-

feasor and could not recover from the Telephone

Company.

The case of Stabile vs. Vitullo, 112 N.Y.S. (2d)

693, cited by Appellant at page 67 of his brief, in-

volved a public hall broken stairway, and the Court

said:

"The third-party plaintiffs may not have a

recovery over for a loss which they could have

averted by the exercise of reasonable care.

"In that case the owner had actual notice of

the defect for a long time, and was in pari

delecto with third party defendant."
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See, also:

Ruping vs. Great A & P Co., 126 N.Y.S. (2d)

687.

The case of Spaulding vs. Parry Navigation Co.,

(U.S. D.C. S.D. N.Y.) 90 Fed. Supp 564, cited by

Appellant in his Brief at page 67, supports our posi-

tion. See the quotation from Moore at page 565 of

90 Fed. Supp.

Falk vs. Crystal Hall, Inc., 105 N.Y. Supp. 2066,

cited by Appellant in his Brief at page 68. The cor-

rect citation is '105 N.Y. Supp. (2d) 66.''

The result obtained in that case was based on facts

quite similar in nature to those in Stabile vs. Vitullo,

supra, and are not otherwise involved in the present

case.

Appellant, at page 69 of his Brief, cites the case of

Standard Accident Insurance Co. vs. Sanco Piece Dye

Works, 64 N.Y.S. (2d) 585.

In the above case the landlord was held to be a

joint tort-feasor and hence could not recover either

indemnity or contribution.
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SUMMARY OF ARGUMENT.

A. There is no evidence presented in either the

Powell case or in the cases appealed from that creates

an inference that Bedal was negligent.



B. Assuming Bedal was bound by the facts adjudi-

cated in the Powell case, the question of whether

Bedal was or was not negligent was not adjudicated

by the court and jury.

1. Bedal cannot be bound to any set of facts

not adjudicated in the Powell case.

'

C. Bedal was never asked to defend the Powell

case by the railroads nor given notice to defend by

them and, therefore, could not be bound by any set of

facts that might have been found to exist by the

trial court.

1. The lumber company could not bind Bedal to

any finding that might have been made in the

Powell case, because it was a stranger to that law-

suit and could not make and did not make a

proper tender of defense nor afford Bedal an

opportunity to participate in that litigation.

D. Since there was no evidence of Bedal 's negli-

gence in either of the two trials, Bedal is entitled to a

directed verdict.

E. The railroads were found guilty of negligence

and since they acquiesced in the manner in which the

logs were unloaded and still allowed their employees

to be near the unloading site, they are primary tort

feasors.

1. A joint-tort feasor is not entitled to in-

demnity and the lumber company stands in the

railroads' shoes as a subrogee.



F. The issue of Bedal's negligence, if any; Powell's

contributory negligence; which negligence was pri-

mary or secondary, and whether the railroad acqui-

esced in a dangerous condition or not were questions

that Bedal was entitled to have passed upon by a

jury.

Gr. The logging contract entered into by Bedal

and t]ie lumber company can in no sense be construed

as an indemnity agreement.

ARGUMENT.

A. THERE IS NO EVIDENCE IN EITHER THE POWELL CASE
OR IN THE CASES APPEALED FROM THAT INDICATES
BEDAL WAS NEGLIGENT.

We sincerely urge that an examination of the tran-

script in this case, together with an examination of the

transcript in the Powell case, will disclose no evidence

from which an inference can be drawn that Bedal was

negligent. For the purposes of this argument, we are

assuming that Bedal is bound by any facts that may
have been litigated in the Powell case and bound by

any inference that may be gleaned from those facts.

We argue later that Bedal is not bound by the ad-

judication of the trial jury in the earlier case.

The court should note that in the appellees' brief

repeated assertions are made that Bedal was the ulti-

mate wrongdoer; that Bedal was negligent; and that

his negligence was adjudicated to be active negligence.

The Hallack and Howard Lumber Company is con-



stantly referred to as an innocent party. In fact, of

course, the Hallack and Howard Lumber Company by

an express contract arrangement agreed to indemnify

the railroad against its own—the railroad's—negli-

gence. Is the lumber company then indeed an inno-

cent party? The fact of the matter is that in this

lawsuit it is Bedal that has been and is the innocent

party caught in the web of circumstances. While these

references are being made in appellees' brief to

Bedal 's negligence, there is seldom any examination

of the record or the transcript. The reason appellees

do not examine the state of facts shown in either the

Powell case or in the cases appealed from is that such

an examination discloses no negligence. It is simple

enough to allege and reallege throughout an entire

brief that the appellant is negligent, but it is another

thing to prove it.

The undisputed evidence in the Powell case shows

that Powell was hit by a slab from a log which broke

off as logs were being unloaded from Bedal's logging

truck in the customary and usual manner. (R. 232.)

The logs had been pushed down the same 20-foot in-

cline for years prior to the accident. The slab itself

came from an unseen splinter in a log. The evidence

also indicates, and this is not disputed, that Powell

was not watching the unloading operations at the time

the accident occurred. Each witness that testified

stated unequivocally when he was so asked that the

logs were being unloaded in the usual way and there

was nothing unusual in any of Bedal's operations. As



a matter of fact, Powell was standing off the leased

premises at the time he was hit by the slab and was

sitting on the railroad right of way. There is no evi-

dence that Bedal had any control over Powell's move-

ments, or could tell Powell where to be, or any evi-

dence that Powell was known to be where he was by

any of Bedal's employees who were in the process of

unloading the logs from the truck. Nowhere in the

record in any of the cases is there any evidence of

negligence or lack of ordinary care. There is no evi-

dence that the splinter was clearly visible and should

have been seen by Bedal or his employees. In fact,

as it is pointed out on page 59 of appellees' brief, the

splinter was probably ''unseen". (See R. 206.) There

is no evidence that Bedal would expect this slab to

fly off the log. The evidence shows and this is agreed

to by the appellees in their brief that such a slab had

never fallen off any log before to the knowledge of

any employees present or to the witnesses testifying.

How different the facts are in this case from the

facts showing negligence in the cases cited by appellees

on page 36 of their brief et seq. While we will discuss

this question of implied indemnity later on, suffice it

to say at this point that in each of the cases in which

the courts have applied the principle of indemnity

over, the person ultimately responsible is one who

without doubt has been negligent and his negligence

was the primary cause of an accident or injury. In

United States v. RotJichild International Stevedoring

Co. (1950), 183 Fed.2d 181, cited in appellees' brief



on page 37, the Stevedoring Co. was responsible for

the accident because it was operating a winch that had

defective brakes. In fact, the evidence disclosed that

the brakes had slipped approximately twelve times

before the accident in which the original plaintiff was

injured. In Burris v. American Chicle Co., 120 Fed.

2d 218, cited on pages 63 and 64 of appellees' brief,

the party against whom indemnity was sought was re-

sponsible for placing an employee on a scaffold sus-

pended in the air and held up by ropes, one of which

was clearly defective. In Read v. United States, 201

Fed.2d 758, the third party defendant was held liable

because it failed to provide adequate light. (See page

54 of appellees' brief.) In the case of Westchester

Lighting Co. v. Westchester County, etc. Co. (N.Y.),

15 N.E. 2d 567, the Court properly held that the em-

ployer who caused a gas pipe to be negligently broken

and enclosed was primarily responsible. Furthermore,

in Alaska Pac. S.S. Co. v. Sperry Flour Co., 182 Pac.

634, cited on page 46 of appellees' brief, the party

against whom indemnity was sought was probably

responsible for a defective plank that was attached

between the shore and a boat at dock. We state it

was '' probably" a defective plank because in that

case the Washington Supreme Court reversed the

decision of the lower court and ordered that a new

trial be held. The basis for the new trial was, as

pointed out on pages 636 and 637 of the Pacific Re-

ports, that the appellant was entitled to have the jury

determine whether or not the plaintiff steamship com-

pany had acquiesced in the dangerous condition ere-



ated by the plank and was precluded from recovery

over.

In each of the cases cited by the appellees on page

36 of their brief et seq. there is clear evidence that the

party ultimately responsible was guilty of active neg-

ligence. What a contrast there is to the factual situa-

tion now in front of this court. Nowhere can there

be gleaned even an inference of negligence against

Bedal.

On page 56 of appellees' brief, there is a feeble at-

tempt to show that there was evidence in the case

sufficient to indicate that Bedal was negligent. In

looking into the record and trying to find such evi-

dence the appellees depart from what the trial court

originally indicated may have been Bedal's negligence.

In the Powell case, the court, in denying the railroads'

motion for a judgment notwithstanding the verdict

(R. 136-140), stated among other things in substance

that whether the operation of driving the truck to the

top of the steep embankment, pushing the logs from

the truck to the top of the steep embankment, and

allowing them to descend this steep incline to the track

was negligence was a question for the jury. In this

statement, of course, the trial court was wrong. There

is no evidence that allowing logs to descend a steep

bank was negligence. The only thing submitted to the

jury was whether, considering the fact that logs did

go down an incline, the railroad nevertheless did not

provide sufficient protection to its own employee

Powell who was sitting on the railroads' premises.
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That this statement of the court cannot be relied upon

is clearly shown by appellees' own argument, where

on page 59 of their brief they feel that the negligence

of Bedal must have been that it knew there was a

splintered log and, therefore, it should not have al-

lowed this splintered log to go down this steep bank.

(See page 60 of appellees' brief.) Of course, there is

no evidence whatsoever that Bedal or his employees

knew that there was a splinter in the log or that they

should have known that. There is no evidence as to

how the logs were cut or felled in the forest or what

Bedal or his employees could have done that they

did not do. The only positive evidence on this point

is that the splinter was probably '^ unseen" in the log.

How could Bedal or his employees have protected any-

body or anyone from an "unseen" splinter? Un-

doubtedly, the speculation that each of the witnesses

entered into concerning where the slab came from is

correct, and that is that the slab came from an un-

seen splinter. Is this fact, standing alone, sufficient

in itself to establish a case of negligence? Appellant

fervently urges the court that the mere fact of an

accident is not evidence that Bedal was negligent.

Therefore, we sincerely urge the court to reverse the

decision of the lower court and direct a verdict in

favor of Bedal.



B. THE QUESTION OF WHETHER BEDAL WAS OR WAS NOT
NEGLIGENT WAS NOT SUBMITTED TO THE JURY IN THE
POWELL CASE.

The appellees have stated several times that the

jury found in the Powell case that Bedal was negli-

gent. On page 58 of their brief the appellees specu-

late upon what basis the Powell verdict could have

been sustained. They argue that the railroads were in

no way negligent and, therefore, the only possible

basis for the court to sustain the verdict was to find

that Bedal was negligent. In one respect, of course,

we will have to agree with counsel for the lumber

company. The evidence in the whole case hardly

sustains an inference that even the railroads were

negligent. Nevertheless, the jury found for the plain-

tiff and the trial court did everything it could to sus-

tain the verdict for the plaintiff Powell. In reading

over the appellees' brief, one must reach the inescap-

able conclusion that appellees cannot satisfy them-

selves as to how or why Powell recovered a verdict

on the basis of negligence.

In appellant's opening brief much time was spent

in discussing the case of Booth-Kelly Lumber Co. v.

Southern Pacific Co., 183 Fed.2d 902, 20 A.L.R. 2d

695. In fact, appellant devoted his whole Appendix

to a discussion of this case. We feel that this case is

vital, since it discusses many principles involved here.

Furthermore, appellant feels that if the court follows

its own decision, it must find in favor of Bedal.

Appellees have made no effort to deny any of the

arguments appellant has made concerning the Booth-
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Kelly case. In the original litigation leading up to the

Booth-Kelly case, an employee of the Southern Pacific

Railroad Co. successfully sued the railroad. Later, the

railroad sued the Booth-Kelly Lumber Company on

the basis of implied indemnity and express contract

indemnity. The lumber company urged that the neg-

ligence of the railroad was found in the first litigation

to be the primary cause of the accident. The Court

of Appeals in the former decision pointed out, how-

ever, that the sole question presented by the first liti-

gation was whether or not the railroad was negligent.

The Circuit Court stated there was no finding in the

former case that the lumber company was negligent

or whose negligence was primary and secondary. The

court specifically pointed out that the first litigation

was only determinative of the fact that the employee

Powers was injured, the extent of the judgment, and

that a contributing proximate cause of the employee's

injury was the negligent failure of the Southern Pa-

cific Co. to furnish him a safe place to work.

In this case, the lumber company is urging that in

the Powell case Bedal's negligence was adjudicated.

How can this be? The only party defendant in the

Powell case was the railroad. Fortunately, we have

before us the instructions of the trial court to the

jury in the Powell case. (Exhibit 7.) The instructions

to the jury are found on pages 182 through page 203

of exhibit 7. Nowhere in any of these instructions is

Bedal's name mentioned. The court does not instruct

the jury on any phase of the unloading operation. The

only person against whom the court was instructing
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was the railroad. On pages 186 and 187 of exhibit 7

the court tells the jury that the railroad is under a

duty to furnish its employees with a reasonably safe

place to work. Again, on page 188, the court tells the

jury that the contributory negligence of Powell was

no defense. The court reiterates on pages 202 and 203

of its instructions that in order to find against the

railroads, the jury must find that the railroads were

negligent and that such negligence was ''in whole or in

part the cause of plaintiff's injury." What basis is

there then for appellees' assertion that the jury found

Bedal was negligent? This case cannot be distin-

guished on this particular point from the Booth-

Kelly case. Undoubtedly, in the Booth-Kelly case the

trial court instructed the jury in a similar manner to

the way the trial court in this case instructed the jury.

The Court of Appeals for the Ninth Circuit correctly

held that the question of the lumber company's negli-

gence in the Booth-Kelly case was not an issue in the

lawsuit between the employee and the Southern Pacific

Railroad Co.

The appellees hopefully rely on the case of Way-

lander-Peterson Co. V. Great Northern By. Co., 201

Fed. 2d 409, discussed in appellees' brief beginning

on page 62. In the Waylander case the railroad was

sued by an employee who was struck by a piece of

timber that fell from a bridge being constructed by

the Waylander-Peterson Co. Waylander-Peterson was

brought in as a third party defendant and participated

in the trial of the case. At the trial a contract was
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introduced which provided that Waylander was to

build a bridge over the railroad. A provision in it

stated in substance that the contractor was forbidden

from allowing material to fall off the bridge that

might hit workmen on the trains. A timber did fall

off the bridge at a time when there was no wind and

hit the employee, who sued the latter under the Fed-

eral Employers' Liability Act, 45 U.S.C.A. Sec. 51

et seq. At the trial the court submitted special in-

terrogatories to the jury asking (a) if a piece of tim-

ber fell from the bridge and hit the employee and (b)

whether or not the negligence of the contractor was

the primary cause of the accident. The jury answered

both questions in the affirmative. In addition, the

court specifically instructed the jury upon the doc-

trine of res ipsa loquitur. It was upon this basis that

the jury found the contractor negligent. In addition,

the evidence submitted in the case showed, according

to the remarks of the trial judge on page 416, re-

peated instances of timber and debris falling from the

bridge.

Thus it can be seen that in the Waylander case the

proposed third party indemnitor, a party to the orig-

inal action, was bound by the jury's adjudication of

its own negligence because the jury was specifically

instructed to find whether or not the third party was

negligent and whether its negligence was the primary

cause of the accident. In this case, the judge did not

instruct the jury in the Powell case on the theory of

res ipsa loquitur. Nor could he have done so, for it
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would not have been proper. In a logging operation,

such as this, debris would customarily fly off logs as

they were being unloaded and the accident itself was

not such as in the ordinary course of things would

not happen, except by the failure to exercise ordinary

care. In addition, witness after witness testified who

saw the accident happen. Furthermore, there was no

reason in the Powell case for anyone to submit evi-

dence as to how the logs were felled in the forest

because that was not in issue and would not have been

proper. The appellees do not suggest that the doctrine

of res ipsa Joquititr could uphold their judgment here

because they knew the question was not submitted to

the jury in the Powell case.

Thus, if Bedal is bound by what was found by the

jury in the Powell case, these findings could in no way

prejudice his case. When the lumber company sued

on the theory of implied indemnity and relies on a

former judgment as res adjudicata, it can only rely

on that former judgment to the extent that facts were

actually adjudicated therein. Bedal's negligence was

not adjudicated in the Powell case. At the very least,

Bedal is entitled to a jury trial. The lumber company

has stated several times in its brief that Bedal can-

not once again gamble on a jury. Bedal has never

had a chance to even honestly present his case to a

jury in the first instance. The only party that is

afraid to have the case submitted to a jury is the

lumber company, for the lumber company realizes

that there is little gamble in it. It is so clear that
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Bedal was not negligent that the jury would take

very little time in bringing in a verdict for Bedal.

C. BEDAL IS ENTITLED TO HAVE EVERY SINGLE FACT AD-

JUDICATED IN THE POWELL CASE RELITIGATED AND
SUBMITTED TO A JURY, INCLUDING THE RAILROADS'
NEGLIGENCE IN THE FIRST INSTANCE AND THE ISSUE OF
POWELL'S CONTRIBUTORY NEGLIGENCE.

The appellees have cited a host of cases quoting the

general principles regarding the law of indemnity and

implied indemnity. Appellant fully recognizes that

the doctrine of implied indemnity is well established.

The Court of Appeals for the Ninth Circuit in Booth-

Kelly Lumber Co. v. Southern Pacific Co., supra, has

definitely examined the principle of implied in-

demnity. As we pointed out in our argument begin-

ning on page 35 of our opening brief, a prior judg-

ment and all of the facts necessarily adjudicated

therein can only bind Bedal if Bedal was given

notice, a tender of the defense, and an opportunity to

defend the Powell case by the actual party defendant

—the railroads—that participated in it. It will not be

necessary to repeat the argument we made in our brief

on this point, but we would like to clear up certain in-

ferences made by the appellees in their brief.

The appellees have not cited a single case in which

a third party has been bound by a former judgment

where that party was not given notice and an oppor-

tunity to defend by one of the original litigants in the

action. The court will recall that the railroads were
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the only parties defendant in the original case. The

lumber company had nothing to do with it. It was a

stranger to the action. The railroads did not give

Bedal notice nor afford him an opportunity to defend

that suit. Only the railroads could bind Bedal to that

suit. A stranger could not. But here, the lumber

company says that its letter, Exhibit '^F", was a

tender of the defense of the Powell case. What may
we ask did the lumber company have to tender ? It had

no control over the litigation and had no right to de-

mand that anyone defend it. Consequently, Bedal had

no duty to do so. We repeat that the appellees have

not cited a single case in which a stranger to the judg-

ment can bind another stranger to a judgment when

neither of them were parties. We submit further that

there is no such case in Anglo-American jurisprud-

ence. The Restatement of the Law of Judgments,

Section 107, contemplates that an indemnitor can only

be bound by the former judgment where the indem-

nitee was a party to the prior action and gave suffi-

cient notice and an opportunity to defend. Since Bedal

had no duty to defend that case, he could not be bound

by anything in it anymore than the alleged indemnitor

could be bound in the case of Crawford v. Pope c&

Talbot, et al., 206 Fed.2d 784 (1953).

The appellees on page ^Q of their brief accused

the appellant of sophistry. These words could more

aptly be applied to the argument of the appellees

beginning on page 69 of their brief in which they indi-

cate no notice or opportunity to defend need be given
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since Bedal admitted in his answer that he ^'failed

and refused" to defend the Powell case. On page 3

of appellant's brief, paragraph X of the lumber com-

pany's complaint is set out in full. (Also see R. 61,

62 and 63.) Paragraph X was added to the lumber

company's complaint by its own amendment. It is

true that the lumber company notified Bedal of

Powell's claim and of Powell's lawsuit against the

railroads. It is true, also, that Powell received the

letter attached to the complaint marked as Exhibit

''F". This letter clearly was not a tender of the

defense. Exhibit ''F" should be contrasted with Ex-

hibit ''E", which is a proper tender of defense. Ex-

hibit ^*E'' was the letter sent to Bedal by the lumber

company when the railroads sued the lumber company,

which was almost a year and a half after the Powell

case was tried.

Of course, the lumber company realized then, as it

realizes now, that it had nothing to tender. Under

these circumstances, Bedal admitted that he failed and

refused to defend the first lawsuit. But there is no

allegation in the complaint that Bedal failed and re-

fused to defend the first lawsuit after the railroads

gave notice and demanded that Bedal participate in

the case. This was never done. This kind of an allega-

tion would be essential to bind Bedal to the results

of the first case.

The appellees have hopefully taken the words

"failed and refused" to mean that Bedal categorically

refused to defend the Powell case. This, of course, is
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distorting the plain meaning of a common legal phrase.

The words ''failed and refused" mean little more in

pleading than that Bedal neglected or failed to defend

the first case. The admission by Bedal was intended

to mean only that and could only mean that. The ap-

pellees have taken the word ''refused" out of the con-

text of paragraph X of their complaint and tried to

build their case around it. On page 69 of their brief

they point out that a tender is not required where an

express, categorical refusal is manifested in advance.

This, of course, is true. But here the lumber com-

pany set out its tender and alleges that it is a tender.

The letter Exhibit "F", clearly tenders nothing. Fur-

thermore, there is no specific allegation that Bedal

refused to defend the lawsuits at any particular time

or place, and that this refusal was manifested to the

lumber company. The words "failed and refused"

simply mean that Bedal failed to defend the Powell

case. This Bedal admits. The question of what the

words "failed and refused" mean were taken up by

the Sixth Circuit in Mackey v. United States, 290 F.

18, 21. In that case the court was construing a charge

in an indictment for embezzlement which provided in

part that the defendant" failed and refused to remit

funds in his possession on the 11th day of December,

1919, to the designated depository; * * *." The court,

in examining the words "failed and refused" stated:

" 'to refuse' does not necessarily imply a prece-

dent demand, deliberately denied. 'To fail and
refuse' is a common legal phrase, implying only

that conventional refusal which is inherent in
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mere failure. In the face of this common mean-

ing of the word, an allegation in an indictment

that defendant 'failed and refused' should not be

expanded to carry the implication that there was
a deliberate intention and inexcusable refusal to

comply with the statute either with or without

demand therefor."

There can be no difference in the way the words

'^failed and refused" were used in the case just quoted

and the way they were used in the lumber company's

complaint. Actually, even if Bedal did refuse actively

and consciously to defend the case after a tender, or

before a tender by the lumber company, this would

still be irrelevant. Only overt action by the railroad

could have bound Bedal to the prior judgment.

Of course, because Bedal is making this argument,

which we seriously urge, Bedal does not feel that

even if he were bound by the prior adjudication that

there was any evidence of Bedal's negligence, nor

was the question of his negligence presented to the

jury in the Powell case. Bedall is making this addi-

tional argument because he feels that the issue of the

railroads' negligence must, as against Bedal, be once

again litigated by a jury as well as the question of

Powell's contributory negligence.
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D. SINCE THERE IS NO EVIDENCE OF BEDAL'S NEGLIGENCE
IN THE RECORD, HE IS ENTITLED TO A DIRECTED VER-
DICT, AND IN ANY EVENT, BEDAL IS ENTITLED TO HAVE
THE ISSUES OF HIS NEGLIGENCE, THE RAILROADS' NEG-
LIGENCE, POWELL'S CONTRIBUTORY NEGLIGENCE AND
WHETHER OR NOT BEDAL WAS THE PRIMARY WRONG-
DOER SUBMITTED TO A JURY.

A logging operation by its very nature entails cer-

tain risks. But the mere fact that an operation is

risky, such as unloading logs, or felling trees in the

forest, does not mean that it is negligent when it is

being done in the customary and usual manner.

Whether the railroad, knowing what it did about the

unloading operation, was negligent in failing to pro-

vide Powell with a safe place to work, and whether or

not it acquiesced in the condition as it then existed,

was a question for the jury. Restatement of the Law
of Restitution, Section 95. The trial court failed to

submit this question to the jury and Bedal submits

that it was error.

The lumber company admits in its brief that the

only reason it was held liable to the railroads was

because of its contract to indemnify the railroads

against the railroads' own negligence. The court so

construed the contract. Of course, the lumber com-

pany in its suit against Bedal must stand in the rail-

road's shoes as its subrogee. If the railroad was negli-

gent and the railroad's negligence was the primary

cause of the injury to Powell, and not any negligence

of Powell's, the liunber company is precluded from

any action over. The lumber company does not deny

this principle of law and fails to distinguish the case
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of Massachusetts Bonding d; Insurance Co. v. Dingle-

Clark Co., 52 N.E.2d 340. In that case an insurance

company was held to stand in the shoes of the assured

in asserting a right over against a third party.

Not only does the lumber company contend that

Bedal has been adjudged negligent in the Powell case,

but it contends that it has also been adjudged that

Bedal's negligence was the primary cause of Powell's

injury. In considering the question of implied in-

demnity, the courts distinguish between passive and

active negligence. It presents a jury question in each

case, as to whether or not prior adjudicated negligence

is active or passive. This was held to be so in Booth-

Kelly Lumber Co. v. Southern Pacific Co., supra. The

appellees do not discuss this question at any length

because it is clear that the trial court erred in failing

to submit that question to the jury.

Bedal has never had an opportunity to have the

question of Powell's contributory negligence submitted

to a jury. Though this defense is denied the rail-

roads under the Federal Employer's Liability Act, it

is available to Bedal. Powell's contributory negligence

has not been litigated even against the railroads. Since

Bedal was not a party to the Powell case and not

noticed in to defend that case by the railroads, he

has a right to have this issue passed on by a jury.

These facts distinguish this case from those cited on

pages 43-46 of appellees' brief, in which a few courts

have held that a valid defense is not available to a

party that is properly noticed in as a third party

defendant.
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Thus, Bedal contends that in each one of these

instances the trial court committed reversible error

and denied Bedal his constitutionally guaranteed

right of a jury trial. Certainly, from the evidence

presented in both the Powell case and in the cases

from which this appeal is taken, there is ample evi-

dence from which a jury could conclude that Bedal

was not negligent and that the sole, proximate cause

of the accident was the negligence of the railroads or

the contributory negligence of Powell.

E. THE LOGGING CONTRACT ENTERED INTO BETWEEN BEDAL
AND THE LUMBER COMPANY IS NOT AN INDEMNITY
AGREEMENT.

Appellant feels that he had discussed the question

of whether or not the logging contract is an indemnity

agreement at sufficient length in his original brief. See

pages 73 et seq. The appellees have construed a para-

graph from the contract which is clearly intended to

show that the logging agreement was made with an

independent contractor to mean that Bedal agrees to

indemnify the liunber company against its contractual

obligation with a third party—the railroad. In our

opinion, Bedal has failed to properly distinguish our

cases, particularly in view of the fact that it stands in

the same shoes as the railroad. The railroad was ad-

judged negligent in the Powell case. As its subrogee

and since it was liable to the railroad, it cannot now

claim that it stands in a better position than the rail-

roads. For example, on page 31 of their brief the ap-
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pellees state that under no theory can the lumber

company be charged with negligence. This does not

properly distinguish the cases discussed by them on

pages 31-33 of their brief.

How the appellees are able to distort plain lan-

guage to arrive at a meaning favorable to them is

amply illustrated in their vain attempts to define the

word ''incur". If incur means—as they say it does

—

"cast upon" or ''incur liability", then indeed they

are arriving at a strange conclusion. Had Bedal

"incurred" any claim? Have any claims been cast

upon him? As the lumber company admits, the single

solitary reason that it was liable to the railroads was

because of its contractual agreement with them. If it

were the intention of the lumber company to make

Bedal liable because of the railroads' contract with

the lumber company, it could have done so by in-

cluding such a provision in the logging contract. It

did not.

The lumber company has cited a number of general

principles in its brief concerning the construction of

contracts. No one can disagree with these general

principles of law. The court should note, though, that

the lumber company does not cite a single case in

which similar language has been used in a contract

and a court has arrived at the result that the lumber

company desires here. The Tenth Circuit Court of

Appeals in Sinclair Prairie Oil Co. v. Thornley, 127

F.2d 128, expressly held that an agreement to carry

liability insurance was not an agreement to indemnify.
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Appellant feels that the lumber company must

realize its awkward position here, particularly in view

of the words it quotes from Caldwell State Bank v.

First National Bank, 49 Ida. 110, 286 Pac. 360. On
page 24 of its brief the lumber company quotes from

the case a statement of the Idaho court in which it

says that the actual meaning should prevail over dry

words of an instrument ''inapt expressions, and care-

less recitals therein, unless the intention runs counter

to the plain sense of the binding words of the agree-

ment." Appellant will agree that if the words ''claim

and incur", common ordinary words, can have the

distorted meaning that the lumber company contends,

then indeed it must constitute an inapt expression. It

is only now that counsel for the lumber company

seriously contend that this contract is a contract of

indemnity. In its argument to the trial court below,

in support of its motion for a directed verdict, counsel

did not mention the logging contract as being one of

indemnity. (R. 245, 247.) Appellant feels that it is

so apparent that the trial court committed error in

failing to allow Bedal's case to go to the jury and,

in fact, failing to grant Bedal a directed verdict, that

it is the lumber company's sole hope that it may win

this case on appeal by virtue of its contractual ar-

rangement with Bedal.

The lumber company argues on pages 26 and 27 of

its brief that it is natural for the lumber company to

have indemnified itself by reason of its contract with

the railroads. We might argue that it is not natural,
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but we don't think it is important. The fact remains

that the lumber company did not put such a provision

in its contract.

Next, the himber company wishes to construe the

word ''claim" to mean a ''contract claim". If this

was the case, the agreement in question would read

"that under no circumstances or conditions was the

lumber company to become liable for any contract

claim whatsoever which may be incurred by Bedal."

Still, we insist that no contract claims have been cast

upon Bedal or incurred by him. It is obvious that

this paragraph was put in the contract between Bedal

and the lumber company to make it clear to the world

that Bedal was an independent contractor and not a

servant or agent of the lumber company. The words

contain no promise of indemnity. Also, appellant

would like to point out that the logging contract was

primarily concerned with the arrangements between

the parties to cut, haul and skid logs and then ulti-

mately to unload them at Banks, Idaho. Appellees

failed to cite a single case which supports their posi-

tion that the paragraph they construe in the contract

results in a promise by Bedal to indemnify the lum-

ber company. A case to support appellees is particu-

larly difficult to find when they seek indemnity from

Bedal as a result of an unfortunate provision in their

contract with the railroads.
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CONCLUSION.

The appellant respectfully submits that the action

of the trial court in directing a verdict in favor of

the lumber company should be reversed, and the trial

court should be directed to enter a verdict in favor

of Bedal. In the alternative, Bedal respectfully sub-

mits that the directed verdict of the trial court below

in favor of the lumber company should be reversed

and the question of Bedal's negligence, the question

of Powell's contributory negligence, the question of

whose negligence is primary or secondary, and the

question of whether or not the railroads were a joint-

tort feasor, be submitted to a jury.

Dated, Boise, Idaho,

June 21, 1954.

Respectfully submitted,

Elam and Burke,

By Laurel E. Elam,

Carl A. Burke,

Carl P. Burke,

Fred M. Taylor,

Attorneys for Appellant.
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Tax Court of the United States

Docket No. 27910

JAMES M. FIDLER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

DOCKET ENTRIES
1950

Apr. 26—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Apr. 26—Copy of petition served on General Coun-

sel.

May 4—Request for hearing to be held in Los An-

geles, California, filed by taxpayer. 5/11/50

Granted.

May 31—Entry of appearance of Raymond C.

Sandler as counsel and to receive service

of papers filed.

May 31—Answer filed by General Counsel.

June 8—Copy of answer served on taxpayer Los

Angeles.

1951

Nov. 21—Hearing set February 4, 1952, Los An-

geles.
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1952

Feb. 5, 6, 13—Hearing had before Judge Raum, on

merits. Record to be left open for deposi-

tion of Mr. Bentel. Stipulation of facts

filed 2/5/52. Supplemental stipulation of

facts filed 2/13/52. Petitioner's brief due

March 31/52. Respondent's brief due

April 30/52. Petitioner's reply brief due

May 20/52.

Mar. 3—Transcript of hearing 2/5/52 filed.

Mar. 3—^^Transcript of hearing 2/6/52 filed.

Mar. 3—Transcript of hearing 2/13/52 filed.

Mar. 27—Brief filed by taxpayer. Copy served.

Apr. 22—Motiton for extenson to June 2, 1952, to

file reply brief filed by General Counsel.

4/23/52 Granted.

June 2—Answer brief filed by General Counsel.

June 30—Reply brief filed by taxpayer. 7/1/52 Copy

served.

Nov. 21—Memorandum findings of fact and opinion

rendered, Raum, Judge. Decision will be

entered for the respondent. Copy served.

Nov. 25—Decision entered, Raum, Judge, Div. 11.

Dec. 15—Motion for reconsideration of opinion filed

by taxpayer.

Dec. 15—Motion for a full Court review filed by

taxpayer. 1/3/53 Denied.
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1953

Jan. 6—Order that petitioner's motion of 12/15/52

is granted and a copy of said motion shall l)e

served on respondent, further order, that

respondent in this proceeding is granted

leave to file, on or before 2/9/53, a reply

to the "argument" which was incorpo-

rated in motion for reconsideration, en-

tered. 1/7/53 Copy served.

Jan. 21—Application for permission to file motion to

vacate decision pending reconsideration of

memorandum opinion, motion lodged, filed

by petitioner. 1/23/53 Application granted.

Jan. 23—Order, that decision entered November 25,

1952, is vacated and set aside entered.

1/26/53 Copy served.

Feb. 9—Motion for extension to February 23, 1953,

to file brief in answer to petitioner's argu-

ment filed by General Counsel. 2/10/53

Granted.

Feb. 24—Reply brief filed by General Counsel.

Sept. 25—Findings of fact and opinion rendered,

Raum, Judge. Decision will be entered for

the respondent. Copy served.

Sept. 29—Decision entered. Judge, Raum, Div. 11.

Dec. 18—Petition for review by U. S. Court of

Appeals, Ninth Circuit, filed by taxpayer

with affidavit of service by mail attached.
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1953

Dec. 18—Proof of service by mail of petition for

review filed.

Dec. 18—Designation of contents of record on re-

view with affidavit of service by mail at-

tached, filed by petitioner.

The Tax Court of the United States

Docket No. 27910

JAMES M. FIDLER
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

PETITION

The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency (LA:IT:90D:CTF) dated January 31,

1950, and as a basis for his proceedings, alleges as

follows

:

I.

The petitioner is an individual whose present

mailing address is 1759 N. Gower Street, Los An-

geles 28, California. The returns for the years here

involved were filed with the Collector for the Sixth

District of California, Los Angeles, California.
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II.

The Notice of Deficiency a copy of which is at-

tached and marked "Exhibit A," is dated January

31, 1950.

III.

The taxes in controversy are income tax for the

calendar year 1944 in the amount of $7,316.60, in-

come tax for the calendar year 1945 in the amount

of $10,293.79, and income tax for the calendar year

1946 in the amount of $6,992.74.

IV.

The determination of taxes set forth in the said

Notice of Deficiency is based upon the following

errors

:

A. The Commissioner erred : in determining that

payments in the amount of $9,000.00 made by peti-

tioner during the calendar vear 1944 to his former

wife, Ruth Law^ Fidler, as alimony, support and

maintenance, does not qualify as a proper deduction

under the provisions of section 23 (u) of the Internal

Revenue Code ; and in disallowing such payments as

a deduction and in adding said amount of $9,000.00

to petitioner's taxable income for the calendar year

1944.

B. The Commissioner erred: in determining that

payments in the amount of $9,600.00 made by peti-

tioner during the calendar year 1945 to his former

wife, Ruth Law Fidler, as alimony, support and

maintenance, does not qualify as a proper deduction

under the provisions of section 23 (u) of the Internal
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Revenue Code ; and in disallowing such payments as

a deduction and in adding said amount of $9,600.00

to petitioner's taxable income for the calendar year

1945.

C. The Commissioner erred : in determining that

payments in the amount of $9,600.00 made by peti-

tioner during the calendar year 1946 to his former

wife, Ruth Law Fidler, as alimony, support and

maintenance, does not qualify as a proper deduction

under the provisions of section 23 (u) of the Internal

Revenue Code ; and in disallowing such payments as

a deduction, and in adding said amount of $9,600.00

to petitioner's taxable income for the calendar year

1946.

I). The Commissioner erred : in determining that

the loss sustained by petitioner in the calendar year

1945 in the amount of $4,750.00 from the sale of

books and manuscripts is a loss from the sale of

capital assets held for more than six months and

subject to the provisions of section 117(b) and (d)

of the Internal Revenue Code ; in refusing to deter-

mine such loss to be one from sale of property other

than capital assets; and in refusing to allow such

loss as a deduction in the amount of $4,750.00 from

petitioner's taxable income for the calendar year

1945 and in determining that petitioner was entitled

to a deduction on account of said loss in only the

amount of $2,375.00.

E. The Commissioner erred in determining the

net income of petitioner for the calendar year 1944

to be $72,725.12 instead of $63,725.12.
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F, The Commissioner erred in determining peti-

tioner's income tax liability for the calendar year

1944 to be $45,398.95 instead of $38,082.35.

G. The Commissioner erred in determining the

net income of petitioner for the calendar year 1945

to be $72,352.75 instead of $60,003.50.

H. The Commissioner erred in determining peti-

tioner's income tax liability for the calendar year

1945 to be $45,371.31 instead of $35,077.52.

I. The Commissioner erred in determining the

net income of petitioner for the calendar year 1946

to be $75,126.50 instead of $65,900.75.

J. The Commissioner erred in determining peti-

tioner's income tax liability for the calendar year

1946 to be $42,703.85 instead of $35,711.11.

V.

The facts upon which the petitioner relies as the

basis of this proceeding are as follows

:

A. Petitioner and Ruth Law Fidler, also known

as Roberta L. Fidler, were married on or about Feb-

ruary 20, 1936.

B. Thereafter, and prior to February 4, 1944,

unhappy differences arose between petitioner and

said Ruth Law Fidler and they commenced to live

separate and apart from one another.

C. On February 4, 1944, petitioner and said Ruth

Law Fidler, under the name of Roberta L. Fidler,
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executed a written agreement of settlement and

separation, whereby, among other things, petitioner

agreed to make periodic payments of money to said

Ruth Law Fidler as alimony and for her future sup-

port and maintenance, that said payments would be

made by petitioner on the first day of each calendar

month thereafter to and including the 1st day of Au-

gust, 1948, and that said monthly payments would be

not less than $500.00 per month and not more than

$800.00 per month, the exct amount of each payment

to depend upon the amount of compensation to be

thereafter received by petitioner pursuant to a cer-

tain radio contract under which petitioner was then

engaged to render services and/or the continuance

of said radio contract and/or petitioner's future

employment under a similar radio contract, in ac-

cordance with a formula set forth in said agreement.

D. On March 20, 1944, the Seventh Judicial Dis-

trict Court of the State of Nevada in and for the

County of White Pine, ordered, adjudged and de-

creed that the marriage relationship then and there-

tofore existing between petitioner and said Ruth

Law Fidler be dissolved and that said parties be

restored to the status of single persons ; that by the

terms of said decree of divorce, said court confirmed,

ratified, approved and adopted as a part of its de-

cree the aforesaid settlement and separation agree-

ment entered into between the parties on February

4, 1944. That as a part of its decree, said court

ordered, adjudged and decreed that petitioner make

payments to said Ruth Law Fidler for her support

and maintenance, in terms as follows

:
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"It Is Further Ordered, Adjudged and Decreed,

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement Agreement the

sum of Eight Hundred ($800.00) Dollars per month

commencing forthwith and continuing for a period

of four years and five months, the last monthly pay-

ment becoming due and payable on August 1, 1948,

providing, however, that should defendant, at any

time before August 1, 1948, not have a radio con-

tract under the terms of which he receives a monthly

sum equal to the monthly sum he is now receiving

under his present radio contract, monthly payments

to the extent of the sum Three Hundred ($300.00)

Dollars of said sum of Eight Hundred ($800.00)

Dollars per month, shall be reduced in proportion to

the amount of the reduction of his present radio

contract, and should defendant have no radio con-

tract at all, between the date hereof and said August

1, 1948, then monthly payments to the extent of the

sum of Three Hundred ($300.00) Dollars per month

of said sum of Eight Hundred ($800.00) Dollars

per month, shall be waived and shall not be made to

plaintiff by defendant, and defendant shall not be

required at any future time to pay to plaintiff the

balance of any reduced, or waived, payments here-

under. '

'

That your petitioner is the defendant referred to

in said decree and order and that Ruth Law Fidler

is the plaintiff referred to therein.

E. Pursuant to and subsequent to said decree of

divorce, petitioner made periodic payments to said

Ruth Law Fidler for her support and maintenance
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during the calendar year 1944 in the total amount

of $7,200.00.

F. Pursuant to and subsequent to said decree of

of divorce, petitioner made periodic payments to

said Ruth Law Fidler for her support and mainte-

nance during the calendar year 1945 in the total

amount of $9,600.00.

G. Pursuant to and subsequent to said decree of

divorce, petitioner made periodic payments to said

Ruth Law Fidler for her support and maintenance

during the calendar year 1946 in the total amount of

$9,600.00.

H. In 1937, petitioner entered upon and into the

business of buying, selling, licensing and otherwise

dealing in literary properties for financial profit.

In order to engage in such business, and more par-

ticularly in order to have a stock of such properties

to offer to prospective purchasers, petitioner in 1937

purchased motion picture and other literary rights in

and to approximately 75 published novels and stage

plays and approximately 2,000 original manuscripts,

scenarios, and motion picture shooting scripts, at a

cost of $5,000.00. Petitioner thereafter offered to

sell and attempted to sell from said stock of literary

properties to motion picture producers and other

purchasers and users of such properties in the the-

atrical, motion picture and radio industries but was

unsuccessful in his efforts to obtain buyers therefor.

In the calendar year 1945, petitioner sold his entire

stock of literary properties, as aforesaid, for the
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sum of $250.00, thereby sustaining and incurring a

loss in said business in the amount of $4,750.00.

Wherefore, the petitioner prays that this Court

may hear this proceeding and

:

1. Determine that the Commissioner erred in his

determinations as hereinbefore set forth

;

2. Determine that there is no deficiency in peti-

tioner's income tax for the calendar years 1944, 1945

and 1946 ; and

3. Grant such other relief as the Court may deem

proper.

/s/ NELSON ROSEN,

Attorney for Petitioner.

ZAGON, AARON AND
SANDLER,

Of Counsel for Petitioner.
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EXHIBIT A

Treasury Department

Internal Revenue Service

417 South Hill Street

Los Angeles 13, California

Jan. 31, 1950.

Office of

Internal Revenue Agent in Charge

Los Angeles Division

LA:IT:90D:CTF

Mr. James M. Fidler,

1759 North Gower Street,

Los Angeles 28, California.

Dear Mr. Fidler

:

You are advised that the determination of your

income tax liability for the taxable years ended

December 31, 1944, 1945 and 1946, discloses a defi-

ciency of $24,603.13, as shown in the statement at-

tached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday,

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this letter,

you may file a petition with The Tax Court of the

United States, at its principal address, Washington
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25 D. C, for a redetermination of the deficiency or

deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, Los

Angeles, California, for the attention of LAiConf.

The signing and filing of this form will expedite the

closing of your return (s) by permitting an early

assessment of the deficiency or deficiencies, and will

prevent the accumulation of interest, since the in-

terest period terminates, 30 days after filing the

form, or on the date assessment is made, whichever

is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner,

By /s/ GEORGE D. MARTIN,
Internal Revenue Agent in

Charge.

Enclosures

:

Statement

Form of Waiver
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Statement

LA:IT:90D:CTF
Mr. James M. Fidler

1759 North Gower Street

Los Angeles 28, California

Tax Liability for the Taxable Years Ended
December 31, 1944, 1945 and 1946

Year Deficiency

1944 Income tax $ 7,316.60

1945 Income tax 10,293.79

1946 Income tax 6,992.74

Total $24,603.13

In making this determination of your income tax liability care-

ful consideration has been given to the reports of examination,

copies of which were sent you on April 10, 1947; October 13,

1948, and February 3, 1949; to your protests dated June 10,

1947 ; December 10, 1948, and March 2, 1949 ; and to the state-

ments made at the conferences held.

The amounts $9,000.00, $9,600.00 and $9,600.00 claimed as

deductions in your income tax returns for the taxable years 1944,

1945 and 1946, respectively, as alimony have been added to your

taxable income for such years. It has been determined that said

amounts do not qualify as proper deductions under the pro-

visions of section 23 (u) of the Internal Revenue Code.

A copy of this letter and statement has been mailed to your

representative, Mr. Glenn Brownfield, 704 South Spring Street,

Los Angeles 14, California, in accordance with the authorization

contained in the power of attorney executed by you.

Adjustment to Net Income

Taxable Year Ended December 31, 1944

Net income as disclosed by return $63,725.12

Unallowable deduction

:

(a) Alimony deduction disallowed 9,000.00

Net income adjusted $72,725.12

Explanation of Adjustment

(a) This adjustment has been previously explained.
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Computation of Alternative Tax
Taxable Year Ended December 31, 1944

Net income adjusted $72,725.12

Less : Excess of net long-term capital gain

over net short-term capital loss 838.69

Ordinary net income $71,886.43

Less: Surtax exemptions 1,000.00

Balance (surtax net income) $70,886.43

Surtix on $70,886.43 $42,838.01

Ordinary net income $71,886.43

Less: Normal tax exemption 500.00

Balance subject to normal tax $71,383.43

Normal tax (3 per cent of $71,386.43) 2,141.59

Partial tax $44,979.60

Plus: 50 per cent of $838.69 419.35

Alternative tax $45,398.95

Computation of Tax
Taxable Year Ended December 31, 1944

Net income adjusted $72,725.12

Less: Surtax exemptions 1,000.00

Surtax net income $71,725.12

Surtax $43,517.35

Net income adjusted $72,725.12

Less: Normal-tax exemption 500.00

Net income subject to normal tax $72,225.12

Normal tax at 3% 2,166.75

Total normal tax and surtax $45,684.10

Alternative tax $45,398.95

Correct income tax liability $45,398.95

Income tax liability shown on return,

account No. 3011985 38,082.35

Deficiency of income tax $ 7,316.60
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Adjustments to Net Income

Taxable Year Ended December 31, 1945

Net income as disclosed by return $60,003.50

Unallowable deductions

:

(a) Alimony deduction disallowed 9,600.00

(b) Loss from sale or exchange of property other

than capital assets eliminated 4,750.00

Total $74,353.50

Decrease in income:

(c) Net loss from the sale or exchange of capital

assets allowed 2,000.75

Net income adjusted $72,352.75

Explanation of Adjustments

(a) This adjustment has been previously explained.

(b) The loss from sale of Seelig Library claimed as a loss from

sale of property other than capital assets has been eliminated due

to adjustment (c) below.

(c) The ordinary loss claimed of $4,750.00 from sale of Seelig

Library of books and manuscripts has been determined to be a

loss from the sale of capital assets held for more than six months

and subject to the provisions of section 117(b) and (d) of the

Internal Revenue Code. Computation of the adjustment of

$2,000.75 is shown below

:

Total short-term capital loss as claimed in

return ($ 790.00)

Total long-term capital gain as reported in

return 1,790.75

Long-term capital loss determined from sale

of Seelig Library (50% of $4,750.00 ( 2,375.00)

Net loss from the sale or exchange of capital

assets ($1,374.25)

Net loss deductible in 1945 under section

117 (d) ($1,000.00) *

Net gain repoi-ted 1,000.75

Decrease in income $2,000.75

*The balance of the loss in the amount of $374.25 constitutes

a capital loss carry-over under the provisions of section 117(e),

I.R.C.
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Computation of Tax
Taxable Year Ended December 31, 1945

Net income adjusted $72,352.75

Less: Surtax exemptions 1,000.00

Surtax net income $71,352.75

Surtax $43,215.73

Net income adjusted $72,352.75

Less: Normal-tax exemption 500.00

Net income subject to normal tax $71,852.75

Normal tax at 3% '.

2,155.58

Correct income tax liability $45,371.31

Income tax liability shown on return,

account No. 90991345 35,077.52

Deficiency of income tax $10,293.79

Adjustments to Net Income

Taxable Year Ended December 31, 1946

Net income as disclosed by return $65,900.75

Unallowable deduction

:

(a) Alimony deduction disallowed 9,600.00

Total $75,500.75

Decrease in income

:

(b) Net gain from the sale or exchange

of capital assets decreased 374.25

Net income adjusted $75,126.50

Explanation of Adjustments

(a) This adjustment has been previously explained.

(b) The net gain from the sale of capital assets reported in the

amount of $2,175.68 has been decreased, due to a capital loss

carry-over from the year 1945, in the amount of $374.25 allowed

under the provisions of section 117(e) of the Internal Revenue

Code.

Net long-term capital gain reported $2,175.68

Short-term capital loss allowed (as explained

above) 374.25

Net capital gain corrected $1,801.43
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Computation of Alternative Tax
Taxable Year Ended December 31, 1946

Net income adjusted $75,126.50

Less : Excess of net long-term capital gain

over net short-term capital loss 1,801.43

Ordinary net income $73,325.07

Less: Exemptions 1,000.00

Balance, subject to surtax and normal tax $72,325.07

Tentative surtax $41,833.55

Tentative normal tax at 3% 2,169.75

Total tentative tax $44,003.30

Less 5% 2,200.17

Partial tax $41,803.13

Plus : 50 per cent of $1,801.43 900.72

Alternative tax $42,703.85

Computation of Tax
Taxable Year Ended December 31, 1946

Net income adjusted $75,126.50

Less: Exemptions 1,000.00

Balance, subject to surtax and normal tax $74,126.50

Tentative surtax $43,238.67

Tentative normal tax at 3% 2,223.80

Total tentative tax $45,462.47

Less 5% 2,273.12

Total normal tax and surtax $43,189,35

Alternative tax $42,703.85

Correct income tax liability $42,703.85

Income tax liability shown on return,

account No. 3056288 35,711.11

Deficiency of income tax $ 6,992.74

Duly verified.

Served April 26, 1952; /^f^

Received and filed April 26, W5^ T.C.U.S.

/7^
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[Title of Tax Court and Cause.]

ANSWER
The Commissioner of Internal Revenue, by his

attorney, Charles Oliphant, Chief Counsel, Bureau

of Internal Revenue, for answer to. the petition of

the above-named, taxpayer, admits and denies as

follows

:

I., II. and III.

Admits the allegations contained in paragraphs I,

II and III of the petition.

IV.

A. to J., inclusive. Denies the allegations of error

contained in subparagraphs A to J, inclusive, of

paragraph TV of the petition.

V.

A. and B. Admits the allegations contained in

subparagraphs A and B of paragraph V of the peti-

tion.

C. Admits that petitioner and Ruth Law Fidler,

under the name of Roberta L. Fidler, executed a

written agreement of settlement and separation

dated February 4, 1944. Denies the remainder of

the allegations contained in subparagraph C of para-

graph V of the petition.

D. Admits that the Seventh Judicial District

Court of the State of Nevada in and for the County

of White Pine, ordered, adjudged and decreed that

the marriage relationship between petitioner and
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said Ruth Law Fidler be dissolved and that said

parties be restored to the status of single persons.

Denies the remainder of the allegations contained in

subparagraph D of paragraph V of the petition.

E. to H., inclusive. Denies the allegations con-

tained in subparagraphs E to H, inclusive, of para-

graph V of the petition.

VI.

Denies each and every allegation contained in the

petition not hereinbefore specifically admitted or

denied.

Wherefore, it is prayed that the determination of

the Commissioner be approved.

/s/ CHARLES OLIPHANT, ECC.

Chief Counsel, Bureau of

Internal Revenue.

Of Counsel:

B. H. NEBLETT,
Division Counsel.

E. C. CROUTER,

L. C. AARONS,
Special Attorneys, Bureau of

Internal Revenue.

Received and Filed May 31, 1950, T.C.U.S.
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The Tax Court of the United States

Docket No. 27910

JAMES M. FIDLER
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

PROCEEDINGS

Circuit Court of Appeals Court Room
Sixteenth Floor, Federal Building

Los Angeles, California

February 5, 1952—2 :00 P.M.

(Met pursuant to notice.)

Before : Honorable Arnold Raum, Judge.

Appearances

:

NELSON ROSEN,
Appearing for the Petitioner.

W. LEE McLANE, JR.,

Honorable Mason B. Leming, Acting Chief

Counsel, Bureau of Internal Revenue,

Appearing for the Respondent.

The Clerk : Docket 27910, James M. Fidler.

State your appearances for the record, please.

Mr. Rosen: Nelson Rosen for the Petitioner.
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Mr. McLane: W. Lee McLane, Jr., for the Re-

spondent.

The Court : You may proceed.

Mr. Rosen: Your Honor please, I believe that

counsel for the government and I have been able to

eliminate the necessity for awaiting the transcript

of the proceedings to which we referred when your

calendar was called the other day.

We have entered into a stipulation of facts, which

likewise refers to various documents, which I be-

lieve will tend to shorten the trial of the case con-

siderably.

Does your Honor desire an opening statement at

this time ?

The Court: If you care to make one, you may

do so.

OPENING STATEMENT ON BEHALF OF
THE PETITIONER

By Mr. Rosen:

I think that the petition on file indicates some de-

gree of the nature of the questions which are posed.

We have here a petition for redetermination of a

proposed deficiency, which arises out of the refusal

of the Bureau to allow certain deductions which the

Petitioner took during the years 1944, 1945 and

1946, as alimony, [3*] pursuant to Sections 23 (u)

and 22 (k) of the Internal Revenue Code.

An incidental question involved pertains to

whether or not a loss which the Petitioner sustained

in connection with the purchase and sale of a stock of

literary properties should be allowed as an ordinary

vpage numbering appearing at top of page of original Reporter's
Transcript of Record.
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business loss or should be limited to a capital loss.

The alimony question is the principal question in-

volved. The deficiency is proposed with respect to

three years, the years 1944, 1945 and 1946.

The facts briefly are, your Honor, that Mr. Fidler,

the Petitioner, and his wife, former wife, I should

say, Ruth Law Fidler, were married on or about

February 20, 1936. Thereafter, and some time prior

to February 4, 1944, unhappy differences arose be-

tween the parties and they separated. There was

one minor child of the mariage, an adopted infant.

In August of 1943, an agreement of settlement

and separation was entered into between Mr. Fidler

and Mrs. Fidler, the terms of which were substan-

tially that Mr. Fidler undertook to pay to his wife

and deliver to her properties amounting to approxi-

mately $20,000.00 in value, as her share of the prop-

erty of the community.

In addition thereto he agreed to pay to her the

sum of $500.00 per month for a period of three

years. And, likewise, agreed to pay to her an addi-

tional sum of $500.00 [4] per month for an additional

two years, provided she did not remarry during that

last two years. The custody of the child was to be

with Mr. Fidler exclusively.

Thereafter, shortly after the execution of that

agreement, it was modified to eliminate the condi-

tion with respect to the payment of $500.00 per

month for the last two years of the five-year period

contemplated by the original contract with the re-

sult that if Mrs. Fidler remarried, the $500.00 per
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month would still be paid for that remaining two

years.

Thereafter, in December of 1943, at the request

of Mrs. Fidler, still another amendment was made.

The result of this amendment was that the custody

of the child would be divided equally between Mr.

and Mrs. Fidler, and during the six months' period

of each year that the child remained with Mrs.

Fidler, Mr. Fidler would pay to her support for the

child in an amount designated.

Thereafter, and in February of 1944, still addi-

tional demands were made by Mrs. Fidler, with the

result that the parties, through their respective

counsel, entered into what I refer to as a final agree-

ment between the parties.

In substance, your Honor, that agreement pro-

vided that in addition to the $20,000.00 theretofore

paid by Mr. Fidler to Mrs. Fidler as her share of

the property, Mr. Fidler would transfer and assign

to her cash and/or securities [5] in an additional

amount of $7,000.00, thereby making a total amount

of $27,000.00.

In addition to the agreement of Mr. Fidler to pay

$500.00 per month for aproximately five years, as

contemplated by the original agreement, Mr. Fidler

undertook the additional obligation to pay an addi-

tional $300.00 per month for a period of approxi-

mately, I think, 54 months from the date of that

agreement provided that his compensation which he

was then receiving under a radio contract was not

reduced during that term.

That additional obligation to pay an additional
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$300.00 per montli incidentally, was evidenced by a

promissory note described in the agreement. The

result of that agreement was, your Honor, that in

any event Mrs. Fidler would be paid $500.00 per

month for her support and maintenance. If Mr.

Fidler 's compensation under his radio contract did

not drop, she would be paid an additional $300.00.

If his compensation during that term were reduced,

the $300.00 would be reduced in proportion.

If the compensation were entirely eliminated, if,

for example, he had no contract at all during that

period of time, he would be under no obligation to

pay her that $300.00. With the result it was, in

elfect, an agreement to pay a minimum of five and

a maximum of eight.

Shortly thereafter, Mrs. Fidler filed suit for [6] di-

vorce in White Pine County, the State of Nevada.

The case, of course, virtually went by default, al-

though a formal appearance was entered on Mr.

Fidler 's behalf by some local attorney in the small

town, the County Seat, where the action was filed.

A decree of divorce was rendered in her favor on

March 20, 1944.

For some reason, of which we have no knowledge,

the Court, in accordance with the request of Mrs.

Fidler, to grant her a divorce and approve the prop-

erty settlement agreement, did grant a divorce, did

grant to her the custody of the child, in accordance

with the terms of the agreement, and did ratify, ap-

prove the agreement, the settlement agreement of the

parties. And did direct Mr. Fidler to pay $200.00 per
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month for the support of the child in accordance with

the terms of the agreement. And then computed

The Court : That was over and above the $800.00

you spoke of?

Mr. Rosen: Oh, yes. In addition to the $800.00

per month, Mr. Fidler obligated himself to pay

$200.00 a month for the support of the child during

the months the child was with Mrs. Fidler.

The decree w^as concluded by stating, the formal

decree, "That the defendant shall pay to the plain-

tiff, in accordance with the terms of the said settle-

ment agreement, the sum of $800.00 a month, com-

mencing forthwith and continuing [7] for a period of

&Ye years."

Shortly thereafter the Court ordered the decree

be amended to comply with the terms of the agree-

ment, and an amended decree of divorce was filed.

Pursuant to the decree and the agreement, Mr.

Fidler, commencing on April 1, 1944, paid his wife

the sum of $800.00 per month through and including

the month of December, 1946, in addition to the

sums paid for the support of the child.

The Bureau has disallowed the deductions which

Mr. Fidler took with respect to $7200.00 in alimony

paid for nine months during the year 1944 and 12

months in each of the years 1945 and 1946, upon the

theory stated in the report of examination

Mr. McLane: Is that the agent's report, Mr.

Rosen?

Mr. Rosen: Yes. upon the theory stated in

the agent's report, that the alimony payments made

by Petitioner to Ruth Law Fidler during the years
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1944, 1945 and 1946, "are disallowed as deductions

to Petitioner, for the reason that the periodic pay-

ments were for a period of less than ten years."

That seems to have been the basis upon which

those deductions were disallowed. And we, of course,

contend, your Honor, that consistent with the views

expressed in the Lee case and the Keith case, I be-

lieve, to the effect that where the total amount to

be paid by the husband to the wife is [8] contingent

upon the earnings of the husband, the sums paid

and payable qualify as periodic payments, notwith-

standing that the term of payment does not extend

over a period of ten years. That, of course, is the

principal issue involved.

In addition, with respect to the year 1945, there is

this additional side issue presented by this case : Mr.

Fidler has been a radio commentator and news re-

porter for a number of years. In addition thereto

he has written a column that appears in some of the

papers.

In 1937 he was aproached by a friend of his, who

is a literary property broker in the Hollywood area.

A literary property broker is one who sells literary

properties, books, stories and the like, to the studios.

And he advised Mr. Fidler that a Mr. Selig had a

large stock of literary properties, consisting of some

75 stage plays and novels and approximately 2,000

stories, motion picture rights thereto, which could

be purchased for about $5,000.00, and that he be-

lieved that there were some very good stories in this

stock which could be resold to some of the studios.

He felt that Mr. Fidler could make some money if
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he wanted to buy this stock of literary properties

and attempt to dispose of them piecemeal.

Mr. Fidler did and turned them over to this liter-

ary broker, and after the cost of $5,000.00 had been

recouped that they would share the profits equally.

Unfortunately, although [9] they had some indica-

tions that some of the studio producers were inter-

ested in some of the stories, their efforts during this

entire period of time, 1937 to 1945, proved to no avail,

and finally in 1945 Mr. Fidler decided he would just

sell it all, lock, stock and barrel, and did. He sold the

entire stock for $250.00.

We contend, under the circumstances, which the

evidence will reflect, and under the statements I

have outlined that Mr. Fidler was entitled to deduct

the sum of $4,750.00 for the loss occurring by the

difference between what he paid and the amount he

received for the stock as an ordinary loss.

The government takes the i^osition it is a loss from

ordinary capital assets.

That, in brief, your Honor, is the situation. I

think we have a stipulation that will tend to ex-

pedite the trial of the case.

OPENING STATEMENT ON BEHALF OF
THE RESPONDENT

By Mr. McLane

:

May it please the Court, this is a case involving

the Petitioner's income tax for the years 1944, 1945

and 1946. The Commissioner of Internal Revenue in

his Notice of Deficiency dated January 31, 1950, de-
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termined deficiencies in Petitioneer's income tax of

$7,316.60 for 1944, $10,293.79 for 1945, and $6,992.74

for 1946. The [10] entire amount in each year is in

controversy.

The deficiencies for 1944 and 1946 are based on

the disallowance of alimony deductions of $9,000.00

and $9,600.00, respectively, while the 1945 deficiency

is based on the disallowance of a $9,600.00 alimony

deduction and a $4,750.00 ordinary loss deduction.

The question regarding the alimony deduction for

each of the taxable years is whether the Petitioner

is entitled to such deductions under Section 23 (u)

of the Internal Kevenue Code.

The Court : I understood the Petitioner's counsel

to state for the year 1944 only $7,200.00 was in-

volved.

Mr. McLane Yes, your Honor. I understand

there is a concession of $1,800.00.

Mr. Rosen : Your Honor please, apparently when

the return was originally filed for the year 1944, Mr.

Fidler's accountant attempted to take $9,000.00 as a

deduction. It is my position, and I am ready to con-

cede, your Honor, that in so far as any payments

which were made prior to the decree of divorce on

March 20, 1944, that they would not be deductible.

We are accordingly limiting our prayer for relief to

the sum of $7,200.00 from April 1, 1944, through to

December.

Mr. McLane : Continuing then for the Respond-

ent, if the payments are not includable in the gross

income of [11] Mr. Fidler's former wife, under Sec-
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tion 22 (k), the Petitioner is not entitled to deductions

under Section 23 (u).

Section 22 (k) provides that ''In the case of a

wife who is divorced from her husband, under a

decree of divorce, periodic payments received sub-

sequent to such decree, in discharge of legal obliga-

tion, which, because of the marital relationship is

imposed upon or incurred by such husband under

such decree or under a written instrument incident

to such divorce, shall be includable in the gross in-

come of such wife. However, installment payments

disharging a part of an obligation, the principal

sum of which is in terms of money or property,

specified in the decree or instrument, shall not be

considered periodic payments for the purposes of

this subsection, unless such principal sum is to be

paid within a period ending more than ten years

from the date of the decree.
'

'

Respondent's contention is that the deductions

claimed by Petitioner constitute installment pay-

ments of a principal sum which is specified in a

decree. Therefore, they are not periodic payments

required by Section 22 (k).

The other issue involved, involving the claimed

deduction of $4,750.00 for 1945, is whether or not

the Petitioner sustained an ordinary loss under

Section 23(e) (1) or (2), when certain literary

rights and original manuscripts were [12] trans-

ferred.

Respondent maintains that it is a loss from a

sale of a caj^ital asset held for more than six months

and therefore subject to the limitations of Section

117 (b) and (d), of the Internal Revenue Code.
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Mr. Rosen : Your Honor please, we have a.G^reed

upon a stipulation of facts. Mr. McLane advises

me that the stipulation will have to be signed by the

acting chief counsel, as I understand, but that he

is willing for it to be now introduced in evidence

and that the signature of Mr. Leming be later sup-

plied. Is that correct?

Mr. McLane: That is correct. Your Honor, I

have no authority to sign the stipulation. Mr.

Neblett says if approved by me it will be signed by

him. It was presented a few moments ago.

The Court : The stipulation will be received pro-

visionally, on condition that the Respondent obtain

the signature of the appropriate authorized officer

of the Bureau of Internal Revenue.

Mr. Rosen: I have your assurance that will be

done ?

Mr. McLane: It will be signed.

Mr. Rosen: The stipulation refers, your Honor,

to a duplicate original of the written agreement

settlement and separation entered into by Mr. and

Mrs. Fidler on February 4, 1944, as Exhibit 1-A.

I have not yet marked that. [13]

I now offer into evidence, pursuant to the stipu-

lation, an agreement entered into between Peti-

tioner James M. Fidler and Roberta L. Fidler,

also known as Ruth L. Fidler. This agreement was

entered into on the 4th day of February, 1944. I

ask it be marked as Exhibit 1-A.

The Court: I notice from the stipulation that

there are four exhibits, ranging from ]-A through

4-D.
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Mr. Rosen: Yes.

The Court: Simply give those to the Clerk. He
will give them the appropriate identifying symbols.

Mr. Rosen : Your Honor, with respect to Exhibit

4-D, which is a detailed list of the literary prop-

erties purchased by the Petitioner in the year 1937,

the list runs approximately 30 pages. My secretary

was able to get about 25 of the pages completed.

I still have about five pages to be added. I would

like the permission and agreement of counsel—

I

understand he will consent to that

Mr. McLane: No objection.

Mr. Rosen: 1 might add to the exhibit the

additional pages which are now in the process of

being copied.

The Court: You may give them to the Clerk

when they are finished.

Mr. Rosen: Thank you, sir. I would like to call

Mr. Fidler. [14]
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Whereupon,

JAMES MARION FIDLER
the Petitioner, called as a witness for and on his

own behalf, having been first duly sworn, was

examined and testified as follows:

The Clerk: State your full name for the record.

The Witness: James Marion Fidler.

Direct Examination

By Mr. Rosen:

Q. Mr. Fidler, you are the Petitioner who ap-

pears herein, under the name of James M. Fidler?

That is correct, is it not? A. Yes.

Mr. McLane : Excuse me, Mr. Rosen. No, never

mind. Go ahead.

Q. (By Mr. Rosen) : Mr. Fidler, in the stipula-

tion of facts which counsel for the government has

entered into with me, as your attorney, it is stated

that ''Petitioner paid to Ruth Law Fidler the sum

of $800.00 each month during the period com-

mencing April 1, 1944, and ending December 31,

1946," which is the period of time involved in this

particular proceeding.

What did those payments represent, Mr. Fidler?

A. Alimony and support.

Q. For your wife, for your former wife? [15]

A. Yes.

Q. Now, Mr. Fidler, in the year 1937, did you

acquire a stock of literary properties from one

William N. Selig? A. Yes.

Q. Did you pay Mr. Selig any consideration

therefor ? A. Yes.
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Q. Do you know how much you paid to him?

A. $5,000.00.

Q. Can you refer to your check stubs and ad-

vise me the dates upon which that $5,000.00 was

paid?

A. At the time that the Agreement was signed,

to purchase it from Colonel Selig—Mr. Selig—

I

made a payment of $500.00 as a deposit against

$5,000.00; leaving $4,500.00 due that was paid on

July 26, 1937, by Check 6792.

Q. Did you thereafter make additional pay-

ments ?

A. On August 2, 1937, I made another payment

of $2,000.00 on account, leaving a balance of

$2,500.00. My Check No. 6834.

On September 15, 1937, I paid Colonel Selig

$2,500.00 in full for the Selig library; my Check

No. 6991.

Q. Now, Mr. Fidler, at the time that you pur-

chased this stock of literary properties, which the

stipulation describes as consisting of 75 published

novels and stage plays and approximately 2,000

original manuscripts and scenarios and motion pic-

ture shooting scripts, what was your [16] principal

business or occupation?

A. I was a radio commentator and newspaper

columnist.

Q. How and for what reason did you buy this

stock of literary property ?

A. I bought them because Mr. Bentel, who is an

agent and has long been a friend of mine, came to
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me with the presentation of the idea that Colonel

Selig, who was in failing health, was ready to sell

some of his properties at what Mr. Bentel believed

was quite a reasonable price, because among them

were a number of properties he thought were quite

good, which we, as a partnership, might be able to

sell to studios and thereby earn a profit.

Q. Did you then, pursuant to Mr. Bentel's sug-

gestion, buy the stock of properties from Colonel

Selig? A. Yes.

Q. You mentioned something about a partner-

ship. Actually, you didn't form a formal partner-

ship?

Mr. McLane: Excuse me, your Honor. I object

to the form of the question. I think that is a little

too leading.

Mr. Rosen: I am sorry.

The Court: If you will, attempt not to lead the

witness.

Mr. Rosen: All right. [17]

Q. (By Mr. Rosen) : Mr. Fidler, you referred

to a partnership. What sort of an understanding,

or what was the sum and substance of your under-

standing with Mr. Bentel, with respect to his

assistance to you in disposing or selling individual

items from the stock of literary properties?

A. Mr. Bentel was to conduct a campaign to

sell those stories, which he believed—or books or

plays—which he believed were available to any or

all studios on a basis that I was to receive back

from the sale of any or some of the properties my
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'irrvy investment. .Tfaororo^i^ we were to divide the re-

turns fifty-fifty.

The Court: Was that understanding reflected

in any written agreement between you?

The Witness: Not to my knowledge, sir. We
were pretty long time friends.

Q. (By Mr. Rosen) : Mr. Fidler, did you pur-

chase any of these properties with the intent or

purpose of using them in your work as a com-

mentator or columnist? A. No.

Q. Do you know if Mr. Bentel, after you had

purchased the properties, made efforts to sell vari-

ous books and stories to some of the motion picture

studios'? A. Yes, we both did. [18]

Q. Were you successful in selling even a single

book up to 1945, when you sold the stock?

A. No.

Q. You did have prospects, but were unable to

make any sale? A. That is right.

Q. Now, in connection with this group of liter-

ary properties, Mr. Fidler, were there any physical

objects, anything of a material nature, which were

turned over to you at the time that Colonel Selig

assigned the property to you? Did you receive

books or manuscripts in the physical form?

A. Yes, there was quite a batch of them.

Q. These books and manuscripts, motion picture

manuscripts—were there motion picture manu-

scripts also? A. Yes.

Q. Were those maintained by Mr. Bentel in his
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offices and place of business for purposes of display,

Mr. Fidler, to prospective customers and persons

who might be interested in buying individual

manuscripts and stories?

A. A very careful tabulation was made of them

and kept on file, and they themselves were on dis-

play in his offices.

Q. As I understand it, in 1945, to and includ-

ing 1945, the date upon which you sold the entire

stock, you had been unsuccessful in selling any

book and you sold the entire [19] stock, everything

which you had acquired from Mr. Selig, for the

sum of $250.00 A. That is right.

Mr. Rosen: I have no further questions.

Mr. McLane: May I remain seated, with the

Court's permission?

The Court: You may.

Cross-Examination

By Mr. McLane:

Q. Mr. Fidler, did you in 1943 hire an attorney

in Los Angeles by the name of George Breslin, to

work out a property settlement between the former

Mrs. Fidler and yourself? A. No, I didn't.

Q. Did you pay him a fee of $1,350.00 for work

performed for Mrs. Fidler? A. Yes, I did.

Q. Were the results of his work the Agreement

dated August 20, 1943, between your former wife

and yourself, which is now in evidence as part of

the Stipulation? That was the first agreement, was

it not? A. Yes.
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Q. Was that the result of his work?

A. Yes.

Q. Was that agreement canceled on February

4, 1944, [20] when an additional $7,000.00 was pro-

vided for in the February 4th agreement?

Mr. Rosen: Excuse me, Mr. McLane. Have you

finished your question? I would like to interpose

an objection.

Mr. McLane: Surely.

Mr. Rosen: I object to that, your Honor, on the

ground that the document now in evidence, the

Agreement of February 4, 1944, speaks for itself.

Mr. McLane: I withdraw the question.

Q. (By Mr. McLane): Was Mr. C. A. Eddy

the attorney you hired in Nevada to represent you

in the divorce proceeding brought by your former

wife ? A. Yes.

Q. Did you actually appear in the Nevada court

during the divorce proceedings? A. No.

Q. Was Mrs. Fidler represented by different

attorneys in that divorce proceeding in Nevada?

A. Yes.

Q. Do you remember who they were?

A. I believe—in fact, I know one was named

Rawiey, Paul Rawley, I believe. I don't know his

partner's name.

Q. I hand you a copy of the original divorce

decree filed on May 6, 1944, dated March 20, 1944,

which is now in [21] evidence as a part of the Stipu-

lation, Mr. Fidler, and I will ask you to turn to

the next to the last paragraph and read it, please.
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A. You want me to read that aloud?

Q. Yes, please.

A. **It is further ordered, adjudged and decreed

that the defendant shall pay to the plaintiff, in

accordance with the terms of said settlement agree-

ment, the sum of $800.00 per month, commencing

forthwith and continuing for a period of five years.
'

'

Q. Now I hand you a copy of the amended

decree of divorce, dated March 20, 1944, and filed

November 16, 1944, which is now in evidence as a

part of the Stipulation, and I will ask you to read

the last paragraph on the first page.

Mr. Rosen: Just a moment, please. I am going

to object, your Honor. The document speaks for

itself.

Mr. McLane : Your Honor, I am trying to get a

little continuity in my question. I want to ask Mr.

Fidler a question after these two paragraphs have

been set forth.

Mr. Rosen : I see no reason to require Mr. Fidler

to read the documents out loud, your Honor.

The Court: Well, it is a mere quibble. The

document does speak for itself.

Mr. Rosen : Yes. [22]

The Court: If you care to you can direct Mr.

Fidler 's attention, and let him read it to himself.

Mr. McLane : I will withdraw the question.

Q. (By Mr. McLane) : Read it to yourself, Mr.

Fidler, for a second.

A. (Witness complies.)

Q. Is the effect of the second decree, Mr. Fidler,
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to provide that $300.00 a month would be contingent

upon your being employed under a radio contract?

Mr. Rosen: Excuse me, please. I object to that,

your Honor, as calling for a conclusion of the wit-

ness. That is one of the issues to be decided by the

Court. The document speaks for itself.

The Court: The effect of this paragraph is a

legal question, not one that turns on the testimony

of this witness.

Mr. McLane: I withdraw the question, your

Honor.

Q. (By Mr. McLane) : Mr. Fidler, in view of

the fact that the settlement agreement of February

4th was made a part of the original decree, why did

you direct Mr. Eddy, your attorney, to petition for

an amended decree, which was filed six months

later?

Mr. Rosen: Just a moment. I am going to object

to that, your Honor, on the ground there is nothing

in [23] evidence to show that Mr. Fidler directed

Mr. Eddy to apply for an amended decree.

Mr. McLane: I withdraw the question.

Q. (By Mr. McLane) : Did you direct Mr. Eddy

to apply for an amended decree of divorce ?

A. I did not.

Q. Do you know who did?

A. Yes. Mr. Vincent Hickson. I don't know

his initial. Vincent Hickson in Los Angeles.

Q. He was your attorney at the time?

A. Yes.
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Q. Was he your tax attorney?

A. They have tax offices. I have never had a

tax attorney in that sense. I have an accountant.

Q. Did Mr. Glenn Braumfield, your tax advisor,

suggest the advisability of your amended decree?

A. Well

Mr. Rosen: Just a moment. I object to that,

your Honor, as being wholly immaterial and ir-

relevant to the issues involved. Certainly, the

parties had a right, under the advice of counsel,

to set up their agreement in such form as they saw

fit.

The Court : What is the purpose of the question,

Mr. McLane? [24]

Mr. McLane: Your Honor, I was trying to find

out why the decree was amended. There is a change

in the wording of the original decree, as compared

to the amended decree.

The Court: Well, there is more than a change

in the wording, it seems to me.

Mr. McLane : There is a change in substance.

The Court: The original decree provided for a

flat Slim of $800.00 a month, whereas the

Mr. McLane: For five years.

The Court : For five years. Whereas, the

amended decree not only speaks of the $800.00 a

month, but provides for scaling it down by $300.00

ill specified circumstances. Perhaps that was all

incorporated by reference in the original decree;

I don't know. The original decree referred by

reference to the original agreement.
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Mr. Rosen : That is correct, your Honor.

The Court: I don't quite see what you are

driving at, Mr. McLane.

Mr. McLane: I am not sure yet, your Honor,

that the amended decree was filed after notice had

been given to the Petitioner's spouse. I am trying

to find out whether this decree was filed upon peti-

tion of Mr. Fidler 's counsel only, and whether or

not thought was given to his former wife at the

time the decree was issued. This is a decree of [25]

divorce, and I am wondering

The Court: Are you suggesting the possibility

that it may be collaterally attacked for that reason ?

Mr. McLane: No. I am wondering, your Honor,

whether or not the amended decree of divorce is a

valid decree insofar as the Commissioner of Inter-

nal Revenue is concerned, unless it is shown by

taxpayer Petitioner in this case that the second

decree, that is, the amended decree, was filed pur-

suant to petition by both taxpayer and his former

wife.

It seems to me that the second decree modifies

the right of former Mrs. Fidler.

Mr. Rosen: Mr. McLane, I might shorten this

somewhat by stating to you that under my ques-

tioning of Mr. Fidler he has no knowledge what-

soever, no personal knowledge whatsoever of what

transpired in the Nevada action. I don't think he

could help you on that. If you want to pursue it,

I have no objection.

Q. (By Mr. McLane) : Then I will ask the
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question again, Mr. Fidler. Do you know whether

your wife was represented in the Nevada proceed-

ing at the time the amended decree was petitioned

for? A. No, I do not.

Q. During 1944, 1945 and 1946, were you em-

ployed as a radio commentator? A. Yes. [26]

Q. During all of each year? A. Yes.

Q. Were you so employed prior to 1944?

A. The question is a little ambiguous. Part time

I was and part time I wasn't.

Q. Which part of the years

A. It would be difficult to find dates. There was

a period, for example, about 1940, '41, '42, in which

I was not employed at all on radio. My contract

with one company ran out and I got no contract.

Q. What was the main source of your income

during those years ? A. Newspaper column.

Q. Prior to 1941, were you on the radio?

A. Yes.

Q. For how many years ?

A. About eight years. In a sense, the first couple

of years of that were, I suppose you would call,

apprenticeship. I worked without salary, to become

established.

Q. So from about 1933 to 1941 you were con-

tinuously employed as a radio commentator?

A. No, not continuously. There were periods

when I started—^You asked about when I started

in 1933?

Q. During that period of 1933 to 1941, how
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many years were you employed as a radio [27]

commentator? A. I don't know.

Q. How about 1937?

A. I believe I was employed—you are asking

me questions that I am not positive of, but I had a

contract Avith Proctor & Gamble for several years.

That contract ended and I worked for a short

period for a company named Tayton, that went

broke during the war.

I don't remember what year later on I signed with

the Carter company. Prior to my contract with

Proctor & Gamble, I had worked for a short period

for Luden's Cough Drops, and prior to that

Q. Let's take it year by year.

A. I can't tell you year by year; they don't

go by years.

Q. During 1937 were you employed as a radio

commentator ? A.I am quite sure I was.

Q. Were you also employed as a newspaper

columnist during 1937? A. Yes.

Q. How about 1938? A. Yes.

Q. '39? A. Yes, I think so.

Q. 1940? [28]

A. To my recollection, yes. Somewhere in that

period my contract ran out and I did not work

for quite a while.

Q. During those years was the main source of

your income derived from your radio program and

your newspaper column?

A. Radio, I would say. Newspaper was com-

])aratively small.
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Q. I hand you a copy of a quitclaim deed, which

is now in evidence as a part of the Stipulation, Mr.

Fidler, and ask you to examine it briefly.

A. You say examine it. Do you want me to read

it?

Q. Just look it over rather briefly.

The Court: What part of the Stipulation are

you referring to?

Mr. McLane: I don't know the number of that.

They weren't numbered.

Mr. Rosen: The quitclaim deed, I believe, Mr.

McLane, is attached as Exhibit D to the property

settlement agreement now in evidence as Exhibit

1-A. It is clipped to that document.

The Court : An exhibit to an exhibit.

Mr. Rosen: Yes, your Honor.

Mr. McLane : I do not have them numbered.

Mr. Rosen: I might make this statement, with

Mr. McLane 's consent: In the final agreement of

February 4, [29] 1944, each of the previous agree-

ments entered into between the parties were at-

tached as exhibits for the purpose of bringing the

entire thing into the form of one document, your

Honor.

Q. (By Mr. McLane) : Mr. Fidler, what was

the fair market value of the first piece of property

listed in that quitclaim deed as of August 20, 1943 ?

A. I haven't the slightest idea.

Mr. Rosen: I object to that as being incompe-
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tent and irrelevant; not bearing on the issues in

this case.

Mr. McLane: I am trying to find out, your

Honor, whether or not the property settlement as

of August 20, 1943, which is later incorporated in

the February 4, 1944, agreement, isn't, in effect,

simply a property settlement, pure and simple, and

whether or not the government is bound by the

characterization of the payments under the promis-

sory notes, as alimony, since the government wasn't

a party to the agreement and is not bound by the

parol evidence rule. However, if Mr. Fidler can't

make any kind of an estimate

The Court : The witness has already answered he

doesn't know.

Q. (By Mr. McLane) : Well now, Mr. Fidler,

isn't it a fact that each of the pieces of real estate

described in that deed were [30] community prop-

erty and owned by Mrs. Roberta Fidler and your-

self? A. No.

Q. Why did you have her sign a quitclaim deed ?

A. I didn't prepare the quitclaim deed. This was

prex)ared by an attorney. I don't know the whys

or wherefores. I say my no rather broadly. I am
of the opinion these pieces of property—this is a

long time that you are taking me back—are the

house in which we lived and which I had owned

since 1930 or '31. I am only guessing at part of that.

Q. Will you turn, Mr. Fidler, to the February

4, 1944, agreement, which is in evidence now as a

part of the Stipulation, as Exhibit 1-A, and turn
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to page 9 of the February 4th agreement between

yourself and Mrs. Fidler, and to the eighth para-

graph? Will you examine that paragraph briefly?

A. Just that one or

Q. Just that one paragraph. Can you tell me
upon whose advice that paragraph was inserted in

the agreement? Was that the advice of Mr.

—

What
was your attorney's name?

Mr. Rosen: To which I object as being wholly

incompetent and irrelevant. I don't see where it

has any bearing on the issues involved in this case.

I think all counsel know that attorneys who repre-

sent parties in proceedings of this kind ordinarily

insert such provisions and are [31] necessary and

advisable for the protection of the rights of their

clients, as well as to express the agreement the

parties are reaching themselves in the matter.

The Court: What is the purpose?

Mr. McLane: I am trying to find out who was

the counsel for Mr. Fidler at the time the February

4th agreement was drawn up and who was the

counsel for Mrs. Fidler at that time and who paid

the fees of both of them.

Mr. Rosen : I will advise you of that fact.

Mr. McLane: All right.

Mr. Rosen : In the agreement itself, Mr. McLane,

if you will note on page 17, it bears the signature

—

the duplicate original now in evidence as Exhibit

1-A bears the signature of Vincent C. Hickson, as

attorney for James M. Fidler, and Mr. Jerry Geisler

as attorney for Mr. Fidler 's wife.
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Mr. McLane: The agreement provides that Mr.

Fidler paid the fee of Mr. Geisler.

Mr. Rosen: That happens to be the standard

practice and custom in this locality.

Q. (By Mr. McLane) : Now, Mr. Fidler, you

testified, I believe, that in 1937 you acquired certain

manuscripts and literary properties from a Mr.

Selig. Do you keep any canceled checks?

A. I don't believe I have any canceled checks.

I [32] keep them until they are outlawed, as it were.

I do keep my stubs.

Q. Did you get a bill of sale for the property

which you purchased from Mr. Selig f

A. I would presume so ; I haven 't got it.

Q. You don't have it in court? A. No.

Q. Now, at the time that you purchased the

property rights in 1937, you were a radio commen-

tator and newspaper columnist? A. Yes.

Q. Did you ever use any of the materials in any

of these magazine story manuscripts in your column

or for a manuscript on your radio program?

A. No.

Q. You testified, I believe, that certain prospects

were approached regarding the sale of these literary

properties. Can you name a few?

A. I don't know that I could specify with

stories, to which studios. There were several stories

involved, several books involved, and some of them

were hot and some were cold. One in particular

that was hot, that we thought was sold, was a book
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called *' Under Two Flags." I believe that was the

title.

The book called ''Under Two Flags/' Mr. Bentel

and [33] I l)oth ])elieved that the sale—and I think

the sale was to have been to RKO, we both believed

the sale was in the l)ag. About that time another

studio made a motion picture, which they titled

"Under Two Flags," and it kayoed, or whatever

you want to call it—it stopped our sale.

We tried to take action to preserve our title, but

were unable to.

Q. Did you ever sell a story or manuscript to

any studio or any individual prior to 1937?

A. I don't believe I ever sold anything of any

sort to any studio, except my personal services and

acting.

Q. Either before or after 1937 ?

A. I don't know about before 1937. I have been

in Hollywood since 1919, connected with the motion

picture business.

Q. This is the only sale of any stories or manu-

scripts you have ever participated in, is that cor-

rect ?

A. To my knowledge, that is correct.

Mr. McLane : No further questions, your Honor.

Mr. Rosen: Your Honor please, I have no

further questions of Mr. Fidler. Just one moment,

please.

Mr. McLane, if you desire, for reference or utili-

zation in the trial of this action, what purports to

be a copy of the assignment from Mr. Selig to Mr.
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Fidler—I cannot vouch for its veracity, however.

For that reason I [34] haven't introduced it in evi-

dence. We don't have the original. It is a copy. If

you would like to refer to it and use it, you may
do so.

Mr. McLane : I will just do so. Just one further

question, your Honor, if I may.

Q. (By Mr. McLane) : Whom did you sell the

stories and manuscripts to, Mr. Fidler'?

A. Eric Ergenbright.

Mr. McLane: That is all.

(Witness excused.)

Mr. Rosen: The only other witness I had in

mind calling was Mr. Bentel. Unfortunately, I w^as

unable to reach him during the noon recess, during

the two-hour recess, when I was notified the case

w^ould be heard this afternoon.

If I may confer with Mr. McLane a moment,

perhaps we might stipulate as to the effect of his

testimony and thereby expedite this matter. May
I have a moment with which to confer with Mr.

McLane ?

The Court: We will have a recess at this time.

(Short recess taken.)

Mr. McLane: May I call Mr. Fidler as my wit-

ness, to ask one further question, please?

The Court: Yes. [35]
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Whereupon,

JAMES MARION FIDLER
recalled as a witness for and on behalf of the Re-

spondent, having been previously duly sworn, was

examined and testified as follows:

Direct Examination

By Mr. McLane

:

Q. Mr. Fidler, is Mr. Ergenbright an employee

of yours, or was he at the time you sold the manu-

scripts, and so forth, to him ? A. Yes.

Q. How long had he worked for you?

A. Without referring to records, I wouldn't be

able to say. He has worked for me a number of

years.

Mr. McLane : That is all.

Mr. Rosen: I have no questions, your Honor.

(Witness excused.)

Mr. Rosen: The Court please, we have one addi-

tional v/itness only at this time, a Mr. Bentel, the

literary property broker, whose name has been re-

ferred to in the testimony.

I have been attempting to contact him since about

12:00 o'clock noon today. I have been unable to

reach him. His testimony should take only five or

ten minutes.

I wondered if the Court could accommodate us

by [36] permitting us to contact him and bring him

in in the morning for about ten minutes, and put on

his testimony.

Mr. McLane: No objection, your Honor.
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Mr. Rosen: Do you have any objection to that?

Mr. McLane: None whatsoever.

The Court: Very well, I will keep the proceed-

ings open until tomorrow morning.

Mr. Rosen : Thank you, sir.

The Court: Can you be ready to begin at a

quarter to 10 :00 ?

Mr. Rosen: I will do my utmost, if I can con-

tact the gentleman this afternoon. For some reason

or other I have been unable to reach him at his

office.

I should like to ask of the Court, in the event I

can't contact him this afternoon or evening, would

you like for me to advise you prior to tomorrow

morning ?

The Court : Well, I will be here tomorrow morn-

ing. We will call this case at 9 :45.

Mr. McLane: While Mr. Fidler is still on the

stand, before we start again tomorrow, may I have

these income tax returns identified and offered in

evidence, out of order?

Mr. Rosen: I have no objection. [37]

Whereupon,

JAMES MARION FIDLER
recalled as a witness for and on behalf of the Re-

spondent, having been previously duly sworn, was

examined and testified further as follows:

Direct Examination

By Mr. McLane:

Q. Will you examine the income tax return I

hand you, Mr. Fidler, for the year 1944, and tell

the Court whether or not that is your signature at
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the bottom of the first page ? A. Yes, it is.

Mr. McLane: Now I offer in evidence as Re-

spondent's Exhibit E, an income tax return for the

year 1944, for the Petitioner James M. Fidler.

Will you agree, Mr. Rosen, these are authentic

returns ^

Mr. Rosen : I haven't had an opportunity to look

at them yet. If you will permit me to, I will glance

at them.

Mr. McLane: Yes.

Mr. Rosen: I will concede that those are the

returns filed by the Petitioner.

Mr. McLane: I now offer as Respondent's Ex-

hibit next in order the income tax returns for 1944,

1945 and 1946 for the Petitioner James M. Fidler,

and ask the Court leave [38] to withdraw them and

have them photostated and returned to the record.

The Court: I have already received the returns

for 1944. I will receive in evidence the returns for

1945 and 1946.

The Clerk: Respondent's Exhibits F and G.

(The documents above referred to were re-

ceived in evidence and marked Respondent's

Exhibits E, F and G.)

The Court: Counsel has permission to withdraw

the returns, for the purpose of photostating.

Mr. McLane : Thank you, your Honor.

(AYitness excused.)

The Court: Off the record.
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(Discussion off the record.)

The Court: On the record.

Mr. Rosen: As I understand, your Honor, then

we will reconvene at 9:45 in the morning?

The Court: 9:45.

Mr. Rosen: Thank you, sir. May Mr. Fidler

be excused?

Mr. McLane: Yes.

The Court : Yes, he may be excused.

(Whereupon, at 3:25 o'clock p.m., an ad-

journment was taken until 9:45 o'clock a.m.,

Wednesday, February 6, 1952.) [39]

February 6, 1952

The Clerk : Docket No. 27910, James M. Fidler.

Mr. Rosen: It has been agreed with the Peti-

tioner and the Respondent that the document now

in evidence as Exhibit No. 1-A may be withdrawn

and in lieu thereof a conformed typewritten copy

of said document may be introduced as Exhibit 1-A.

Is that agreeable %

Mr. McLane: No objections.

The Court: You may substitute the copy for

the original which has been previously lodged with

the Clerk.

Mr. Rosen: In my opening statement I indi-

cated to the Court that I was relying, in support

of the Petitioner's position with respect to the

deductibility of alimony payments involved herein,

upon two cases. I referred to one as the Keith case.

I should like to correct that. The proper title of
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this case is Roland Keith Young, petitioner, vs.

Commissioner of Internal Revenue, reported in

10TC724. The other case to which I made reference

was John H. Lee, petitioner, vs. Commissioner of

Internal Revenue, 10TC834.

If your Honor please, Mr. Bentel, the witness

whose testimony I should like to introduce in con-

nection with the capital assets or ordinary loss

transactions involved in this matter, is presently

ill, and I should like to move the Court to permit

me to introduce his testimony one week from today

at 9:45 a.m. [42]

The Court; The clerk will call this case next

Wednesday morning at 9:45 a.m.

Mr. Rosen: I have nothing further to present

at this time.

Mr. McLane : I have nothing, your Honor.

(Whereupon, at 10:30 o'clock a.m., an ad-

journment was taken until 9:45 o'clock a.m.,

Wednesday, February 13, 1952.) [43]

February 13, 1952

The Clerk: Docket No. 27910, James M. Fidler.

Mr. Rosen: Your Honor please, in this matter,

during the testimony of Mr. Fidler last week, some

question was raised concerning whether or not his

wife had knowledge of the amendment of the di-

vorce decree.

Since that time I have succeeded in my efforts

to locate certain correspondence which passed be-
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tween her attorneys and Mr. Fidler 's attorney here

in Los Angeles. I have exhibited that correspond-

ence to opposing counsel and we have entered into

a supplemental stipulation of facts, which I would

like to file at this time, and I should also like to

introduce as Petitioner's Exhibits 5 through 12,

both inclusive, certain letters attached to the Stipu-

lation.

The Court: The Stipulation and accompanying

exhibits will be received.

Mr. Rosen: The Court kindly continued this

matter until this morning, to enable the Petitioner

to offer the testimony of one Mr. Bentel, who was

ill last week.

I am sorry to state Mr. Bentel's illness has ap-

parently become worse. He is now in the hospital

and unable to appear today.

Counsel for the government has agreed, subject

to the Court's approval, that Petitioner may now

rest its case, with the understanding that if the

deposition of Mr. [46] Bentel may be taken between

the present date and the dates for filing of briefs

in this matter, we would be permitted to file his

deposition with the Court. I don't want to hold

the case open, your Honor. I would like to submit

the case at this time, with that understanding, if

agreeable with the Court.

The Court: The Court will receive the deposi-

tion of that witness within the next 45 days.

Mr. Rosen: Thank you, sir.

The Court: You rest?
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Mr. Rosen: Yes, ^Yith that understanding, your

Honor, I am prepared to rest, and do rest.

Mr. McLane : The Respondent rests, your Honor.

The Court: Very well. The case is submitted

subject only to the receipt of the deposition. Peti-

tioner's brief will be due in 45 days.

Mr. McLane: Excuse me. May we have briefs

under the rules, simultaneous briefs, in this case ?

The Court: In view of the fact that all of the

facts have not been stipulated, I prefer consecutive

rather than simultaneous briefs.

Respondent's brief will be due 30 days after

Petitioner's. Petitioner may reply 20 days after

receipt of Respondent's brief.

Mr. Rosen: Thank you.

(Whereupon, at 10:20 o'clock a.m., Wednes-

day, February 13, 1952, the hearing in the

above-entitled matter was closed.)

Filed March 3, 1952, T.C.U.S. [47]

[Title of Tax Court and Cause.]

STIPULATION OF FACTS

The parties to this proceeding, through their re-

spective counsel of record, hereby stipulate that

the following facts are true and may be found as

facts by the court, subject to the right of either

party to enter objections on the grounds of rele-

vancy or materiality, and the right of either party

to present other items of proof, either related or
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unrelated to the facts herein stated but not incon-

sistent therewith

:

I.

The petitioner is an individual whose present

mailing address is 1759 N. Gower Street, Los An-

geles 28, California. The returns for the years here

involved were filed with the Collector of Internal

Revenue for the Sixth District of California, Los

Angeles, California.

IL

The taxes in controversy are income tax for the

calendar year 1944 in the amount of $7,316.60, in-

come tax for the calendar year 1945 in the amount

of $10,293.79, and income tax for the calendar year

1946 in the amount of $6,992.74.

III.

Petitioner and Ruth Law Fidler were married

on or about February 20, 1936. Ruth Law Fidler

was also known as and used the names ''Roberta

Law Fidler" and "Roberta L. Fidler," and wher-

ever the names "Ruth Law Fidler," "Roberta Law
Fidler," and "Robert L. Fidler" appear in this

proceeding, such names refer to one and the same

person.

IV.

Following the marriage between petitioner and

Ruth Law Fidler in 1936 and prior to February

4, 1944, unhappy differences arose between peti-

tioner and said Ruth Law Fidler, and they com-

menced to live separate and apart from one another.
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V.

On February 4, 1944, petitioner and said Ruth

Law Fidler, under the name of Roberta L. Fidler,

executed a written agreement of settlement and

separation. A duplicate original of said written

agreement of settlement and separation is hereto

attached, marked "Exhibit 1-A," and made a part

hereof by reference as if herein fully set forth.

VI.

In 1944, Ruth Law Fidler, as plaintiff, insti-

tuted an action in the Seventh Judicial District

Court of the State of Nevada, in and for the County

of White Pine, against petitioner as defendant,

wherein said Ruth Law Fidler prayed that she be

granted a decree of divorce from the petitioner and

that the agreement of settlement and separation

aforesaid be approved by the court. Said action

appears in the records of said court as Case No.

4771.

VII.

Said divorce action was tried in said court on

March 20, 1944, and a decree of divorce was ren-

dered in favor of said Ruth Law Fidler and against

petitioner. Thereafter, on May 6, 1944, there was

filed in said court a formal decree of divorce, a true

and correct copy of which is hereto attached,

marked Exhibit "2-B," and made a part hereof by

reference.

VIII.

Thereafter, on September 18, 1944, upon applica-

tion of Clarence A. Eddy, attorney for petitioner
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in said action, the court ordered that the decree of

divorce be amended to recite correctly the terms

and provisions of the agreement of settlement be-

tween Ruth Law Fidler and petitioner, and on No-

vember 16, 1944, there was filed in said court an

amended decree of divorce, a true and correct copy

of which is hereto attached, marked Exhibit ''3-C,"

and made a part hereof by reference.

IX.

That petitioner is the defendant referred to in

said decree, and Ruth Law Fidler is the plaintiff

referred to therein; that the written agreement of

settlement and separation, a duplicate original of

which is attached hereto and marked Exhibit ^'1-A,"

is the Settlement Agreement referred to in said

decree.

X.

Said decree, as amended, remained in full force

and effect during the years 1945 and 1946.

XI.

That on and prior to March 20, 1944, petitioner

had paid, transferred and assigned to Ruth Law
Fidler all monies and properties due to Ruth Law
Fidler under the terms of said agreement of settle-

ment and separation, and had paid all monies re-

quired to be paid to her attorneys, and had made

all payments to her which had become due and

payable to her pursuant to the terms of the promis-

sory notes referred to and described in said agree-

ment. That subsequent to March 20, 1944, and to
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and including December 31, 1946, petitioner made
payment to Ruth Law Fidler of all sums which he

was obligated to pay to her for the care, support

and maintenance of the minor child of the parties,

under the terms of said agreement and decree. That

in addition to the foregoing, petitioner pursuant to

the terms of said agreement and decree paid to Ruth

Law Fidler the sum of $800.00 each month during

the period commencing April 1, 1944, and ending

December 31, 1946.

XII.

That on February 4, 1944, and on March 20,

1944, petitioner's principal business w^as that of a

radio commentator and reporter; that the "radio

contract" referred to in the agreement and amended

decree was a contract which was in force on Fel)-

ruary 4, 1944, and March 20, 1944, between peti-

tioner and the sponsor of a weekly radio broadcast

program under which petitioner was engaged to and

had agreed to render his services as a commentator

and reporter on said weekly radio program; that

the term of said radio contract was twenty-six

weeks, subject to the option of the sponsor to renew

and extend said contract of employment for addi-

tional, successive terms of twenty-six weeks dura-

tion. That during the period from February 4, 1944,

to December 31, 1946, said sponsor exercised its

option to renew and extend said contract with peti-

tioner, and petitioner remained continuously em-

ployed by said sponsor during said period. That

during said period, petitioner received under said
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contract and the renewals and extensions thereof a

monthly sum equal to the monthly sum which he

was receiving under said radio contract on February

4 and March 20, 1944.

XIII.

On July 31, 1937, one William N. Selig assigned

and transferred to petitioner all of said Selig 's

literary rights, motion picture rights and other

property rights, of every kind and nature, in and to

approximately seventy-five published novels and

stage plays, and approximately two thousand origi-

nal manuscripts, scenarios, and motion picture

shooting scripts. In the calendar year 1945, peti-

tioner sold all of the rights, titles and interests

which he had acquired from said William N. Selig,

as aforesaid, for the sum of $250.00. An itemized

list of the literary properties referred to in this

paragraph, describing said properties by title, author,

and nature, is hereto attached and marked Exhibit

4-D.

Dated this 5th day of February, 1952.

RAYMOND C. SANDLER, and

NELSON ROSEN,

By /s/ NELSON ROSEN,

Attorneys for Petitioner.

/s/ MASON B. LEMING,

Acting Chief Counsel, Bureau of Internal Revenue,

Attorney for Respondent.
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JOINT EXHIBIT No. 1-A

Agreement

This Agreement, made and entered into this 4th

day of February, 1944, by and between James M.

Fidler, hereinafter designated as *' First Party,''

and Roberta L. Fidler, hereinafter designated as

^^ Second Party,"

Witnesseth

:

Whereas, the parties hereto intermarried on or

about February 20, 1936; and

Whereas, there is no issue of said marriage ; how-

ever, the parties hereto, on or about May 10, 1942,

legally adopted a female child, born on or about

May 8, 1942, which said child is named Bobbe

Fidler, Jr.; and

Whereas, unhappy differences have arisen be-

tween the parties hereto, and a separation has al-

ready occurred between them and they are now

living separate and apart ; and

Whereas, on August 20, 1948, the parties hereto

did enter into an Agreement, a copy of which is

attached hereto, marked "Exhibit A," and referred

to for greater particulars; and on October 21, 1943,

did amend said Agreement (Exhibit A) by an in-

strument in writing entitled "Amendment to Agree-

ment of August 20, 1943," a copy of which is

attached hereto, marked "Exhibit B," and referred

to for greater particulars; and on December 16,

1943, did further amend and supplement said Agree-

ment (Exhibit A) by an instrument in writing en-
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Joint Exhibit No. 1-A—(Continued)

titled "Agreement," a copy of which is attached

hereto, marked "Exhibit C," and referred to for

greater particulars; and

Whereas, the parties hereto are desirous of can-

celing said Agreements (Exhibits A, B and C) and

of entering into a new Agreement which shall settle

and forever adjust and determine their respective

rights and interests in and to any property now

owned or that may hereafter be owned or acquired

by them, or either of them, and of the right of either

to inherit from the other, the right of either to

maintenance and/or support from the other, the

right of either to attorneys' fees and/or costs of

suit in any action now pending or that may be com-

menced hereafter, the right of either to any family,

widow's or other allowance of either from the estate

of the other, the right of either to declare a home-

stead out of the property of the other, or out of any

joint or any community property, the right of either

to administer upon the estate of the other, and the

rights, claims or demands that either may have in

the property of the other or against the other while

living, or against the estate of the other, and as set

forth hereafter.

Now, Therefore, for an in consideration of the

premises and the covenants, agreements and stipula-

tions hereinafter set forth, it is hereby mutually

agreed by and between the parties hereto as fol-

lows:
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First: That First Party has heretofore trans-

ferred and conveyed unto Second Party, as and for

her separate property and estate, the property de-

scribed in Paragraph 1 of said Agreement (Exhibit

A), receipt of which is hereby acknowledged by

Second Party ; and has executed and delivered unto

Second Party two (2) certain promissory notes, in

words and figures, as set forth in Section A of Para-

graph 2 of said Agreement (Exhibit A), and in

Section B of Paragraph First of Amendment to

Agreement of August 20, 1943 (Exhibit B), receipt

of which is hereby acknowledged by Second Party,

which property and notes Second Party will retain

as part consideration for the execution of this

Agreement; and has paid counsel fees as is pro-

vided in Paragraph 3 of said Agreement (Exhibit

A) ; and has fully performed all of the other terms,

conditions and provisions of said Agreements (Ex-

hibits A, B and C) which he was required to per-

form, to the date hereof.

Second: That Second Part.y has heretofore

transferred and conveyed unto First Party, as his

sole and separate property, all her right, title and

interest in and to all the property, real and/or per-

sonal, now in the possession and under the control

of First Party, and in particular, all of her right,

title and interest in and to the real property in the

County of Los Angeles, State of California, which

is more specifically listed and described in Quit-

claim Deed, a copy of which is attached hereto,
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marked ''Exhibit D," receipt of which is hereby

acknowledged by First Party, which property First

Party will retain as part consideration for the exe-

cution of this Agreement; and has fully performed

all of the other terms, conditions and provisions of

said Agreements (Exhibits A, B and C) which she

was required to perform, to the date hereof.

Third: That said Agreement (Exhibit A), and

said Amendment to Agreement of August 20, 1943

(Exhibit B), and said Agreement (Exhibit C), are

hereby mutually cancelled and set aside, and that

the terms, conditions and provisions of each of said

Agreements shall have no further force or effect

from and after the date hereof.

Fourth : That Second Party does hereby acknowl-

edge that all installment payments which have be-

come due and payable under those two (2) certain

promissory notes, which are described in words and

figures in Paragraph First of Amendment to Agree-

ment of August 20, 1943 (Exhibit B), have been

fully paid, and Second party instead of cancelling

and delivering up to First Party the said two (2)

promissory notes, retains the same, as part con-

sideration for the execution of this Agreement.

Fifth: That the following terms, provisions and

conditions hereof shall supplant all terms, condi-

tions and provisions of the cancelled Agreements

(Exhibits A, B and C) from and after the date

hereof.
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Sixth: That First Party does hereby again

assign, transfer and convey unto Second Party as

and for her separate property and estate, the fol-

lowing-described property, being the same property

described in Paragraph 1 of said Agreement (Ex-

hibit A), to wit:

(a) That certain 1940 Packard 6 Coupe auto-

mobile, Engine No. C40203

;

(b) Cash in the sum of Twenty Thousand ($20,-

000.00) Dollars, and/or part cash and part securi-

ties consisting of listed stocks or bonds of the

equivalent reasonable market value, as of August

20, 1943, of said sum of Twenty Thousand ($20,-

000.00) Dollars.

That First Party agrees to assign, transfer and

convey unto Second Party as and for her separate

property and estate, and he does hereby so assign,

transfer and convey unto Second Party, for the

aforesaid purpose, and as further consideration to

Second Party for the execution of this Agreement,

the following-described property, to wit:

Cash in the sum of $7,000.00, and/or part cash

and part securities consisting of listed stocks or

bonds of the equivalent reasonable present market

value of said sum of $7,000.00.

Second Party acknowledges that she has now^

received cash and/or securities in the total amount

of $27,000.00, and said Packard automobile, as her
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share of a full and final division of property of the

parties hereto.

That Second Party accepts said assignment,

transfer and conveyance of said property upon the

following conditions

:

(a) In full payment, satisfaction and discharge

of all right, title and interest, claims and demands

of any and every character of the Second Party in

or to any money, property, property rights, or

thing of value, now or hereafter owned or acquired

by the First Party

;

(b) In full payment, satisfaction, discharge,

settlement and release of all claims, demands and

liability of every name, nature, character, kind or

description against the First Party which the Sec-

ond Party can, shall or may have by reason of any

matter, thing or cause whatsoever, from the begin-

ning of the world to the date hereof, save and except

such as created under and by virtue of the terms of

this Agreement;

(c) Said release extends to all claims of every

nature or kind whatsoever, known or unknown, sus-

pected 01' unsuspected, and all rights under Section

1542 of the Civil Code of California are hereby ex-

pressly waived.

That each of the parties hereto will be given the

immediate and exclusive possession and control of

any and all of the respective properties owned by

them, or herein agreed to be given to them, respec-
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tively, and neither will, without the consent of the

other, go upon the property of the other, or go in or

upon the business property of the other, and will

at no time either enter or molest the other in either

the home or a])ode of the other, or enter or molest

the other or interfere with the other in any manner

in the place of business of the other.

Seventh: In addition to the foregoing, and on

account of full and final payment of maintenance

and support, alimony and alimony pendente lite to

Second Party, and counsel fees and costs in any

pending or future action between the parties hereto.

First Party does hereby redeliver to Second Party,

and Second Party will retain, those two (2) certain

promissory notes, being the same notes described in

Paragraph First of Amendment to Agreement of

August 20, 1943 (Exhibit B), in words and figures

as follows, to wit:

"Los Angeles, California,

"August 20, 1943.

"(A) $18,000.00

"At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, or order, at

Los Angeles, California, the sum of Eighteen Thou-

sand ($18,000.00) Dollars, without interest. Prin-

cipal payable in lawful money of the United States.

This note is payable in installments of Five Hundred

($500.00) Dollars each month, payable upon the first

day of each and every calendar month subsequent to

the date hereof, any default in the x^^^yi^^^^it of any
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installment when due shall cause the whole of said

note to become immediately due and payable at the

option of the holder hereof. Should suit be com-

menced to enforce the payment of this note, I prom-

ise to pay such additional sum as the Court may
adjudge reasonable as Attorney's fees in said suit.

Demand, presentment for payment, protest and

notice of protest are hereby waived.

'Vs/ JAMES M. FIDLER,
''4362 N. Clybourne Avenue,

"Burbank, California."

"Los Angeles, California,

"October 21, 1943.

"(B) $12,000.00

'

' At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only, at Los

Angeles, California, the sum of Twelve Thousand

($12,000.00) Dollars, without interest. Principal

payable in lawful money of the United States. This

note is payable in installments of Five Hundred

($500.00) Dollars each month, payable upon the first

day of each and every calendar month subsequent to

the first day of September, 1946, and any default

in the payment of any installment when due shall

cause the whole note to become immediately due and

payable at the option of said Roberta L. Fidler.

Should suit be commenced to enforce the payment

of this note, I agree to pay such additional sum as
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the Court may adjudge reasonable as attorney's

fees in said suit. Demand, presentment for payment,

protest and notice of protest are hereby waived.

'Vs/ Jx\MES M. FIDLER,
^^4362 Clybourne Avenue,

"Burbank, California."

In addition to the foregoing and in full and final

])ayment of maintenance and support, alimony and

alimony pendente lite to Second Party, and counsel

fees and costs in any pending or future action be-

tween the parties hereto, First Party will, upon the

execution of the within instrument, make, execute

and deliver unto Second Party one (1) promissory

note, in words and figures as follows, to wit:

''Los Angeles, California,

"February 4, 1944.

''$16,200.00

"At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only, at Los

Angeles, California, the sum of Sixteen Thousand,

Two Hundred ($16,200.00) Dollars, without interest.

Principal payable in lawful money of the United

States. This note is payable in installments of

Three Hundred ($300.00) Dollars each month, pay-

a1)le upon the first day of each and every calendar

month su1)sequent to the first day of March, 1944, and

any default in the payment of any installment when

due shall cause the whole note to become immediatelv
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due and payable at the option of said Roberta L.

Fidler. Should suit be commenced to enforce the

payment of this note, I agree to pay such additional

sum as the Court may adjudge reasonable as attor-

ney's fees in said suit. Demand, presentment for

payment, protest and notice of protest are hereby

waived.

''This promissory note is given by the undersigned

to the payee in accordance with an Agreement ex-

ecuted by and between the parties this date, on

account of the support and maintenance of the

payee. Should payor, at any time during the term

hereof, not have a radio contract under the terms of

which he receives a monthly sum equal to the

monthly sum he is now receiving under his present

radio contract, the monthly installments falling due

hereunder during said periods shall be reduced in

proportion to the amount of the reduction of his

present radio contract, and should payor have no

radio contract at all, then all monthly installments

falling due hereunder during said period, shall be

waived by payee, and payor shall not be required

at any future time to pay the balance of any reduced,

or waived payments, hereunder.

''/s/ JAMES M. FIDLER,
''4362 Clybourne Avenue,

"Burbank, California."

That Second Party accepts said three (3) promis-

sory notes, for her support and maintenance and not d
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in lieu of property rights, upon the following con-

ditions :

(a) In lieu of other provision for the support

and maintenance of Second Party during her nat-

ural life

;

(b) In full payment, discharge and satisfaction

of all obligations or any thereof, on the part of First

Party to maintain or support Second Party during

her natural life;

(c) In full payment, discharge and satisfaction

of counsel fees and costs in any pending or future

action between the parties hereto, other than an

action on said or any of said promissory notes.

Eighth : That the installment payments provided

in the three (3) promissory notes hereinabove set

forth, being taxable to her as income, Second Party

will, from and after the date hereof, file such income

tax returns and/or declarations, both Federal and

State, as are required by law, and will include

therein all such support and maintenance payments

received by her, and will pay all taxes shown to be

due and payable under such returns and/or declara-

tions.

Should any of the monthly installments provided

for in the said $16,200.00 promissory note, last above

described, be reduced or waived and the payor not

be required to make same, First Party will give to

Second Party, not for her support and maintenance,
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but as an absolute gift without condition, sufficient

moneys to enable Second Party to pay her income

taxes, both Federal and State, when due, on support

and maintenance payments received from First

Party, but not on income received by Second Party

in excess thereof, without resort to the support and

maintenance payments provided for in the two

other promissory notes, above described, it being the

intention of the parties hereto that Second Party

will, during any period that the payments under

said promissory note last above described are re-

duced or waived, have a net minimum sum of $500.00

per month for her support and maintenance.

Ninth : That until otherwise changed by the writ-

ten mutual consent of the parties hereto, or by order

of a court of competent jurisdiction, after notice to

both parties and after a hearing in regard to the

custody or guardianship of said minor child, the

custody of said minor child shall be, and is hereby

determined, as follows:

(a) First Party shall have the exclusive custody

and control of said minor child from the first day

of April to the last day of September of each and

every year, during the minority of said minor child.

That is to say, that First Party shall have exclusive

custody and control of said minor child for a period

of six (6) months, beginning on the first day of

April, of each and every year hereafter;

(b) Second Party shall have the exclusive cus-
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tody and control of said minor child from the first

day of October of each year to the last day of March

of each following year, during the minority of said

minor child. That is to say, that Second Party

shall have exclusive custody and control of said

minor child for a period of six (6) months, begin-

ning on the first day of October of each and every

year hereafter.

That neither party will take or remove said minor

child from the State of California without court

order, or without the written permission and con-

sent of the other party, first had and obtained.

Should the home or place of abode of either party

be outside of the State of California, at any time

subsequent hereto, no such court order or written

permission or consent shall be required to take said

minor child to such home or place of abode.

That at all times that either party hereto has the

custody and control of said minor child, the other

party shall have the right to see and visit said

minor child at all reasonable times, at the home

of the other party, or at such other places as shall

be mutually agreed upon. Either party may, with

the consent of the other party, take said minor child

to his or her home or place of abode, upon reason-

able occasions.

That neither party will influence or attempt to

influence the said minor child in its affections or re-

gard to the other party.
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Tenth : First Party, during the minority of said

minor child, or until the parties hereto, in writing,

do by mutual consent, change or modify this Agree-

ment in this regard, agrees to pay to Second Party,

as and for the care, support and maintenance of

said minor child during the period that Second

Party shall have the custody and control of said

minor child, the sum of $200.00 per month, said

payments to be made on the first day of each and

every month during said period, commencing March

1, 1944.

Eleventh: That Second Party agrees to pay

for all ordinary medical care and attention, and for

all ordinary medical services, rendered to said minor

child during any period she has the custody and

control of said minor child. First Party agrees to

pay for all extraordinary medical care and attention,

and for all extraordinary hospitalization and medi-

cal services, rendered to said minor child during

any period that either of the parties hereto have the

care and custody of said minor child. Unless said

minor child shall be continuously under doctors'

care and is required to be hospitalized, or to remain

at home in bed for a continuous period of at least

five (5) days, such medical care and attention shall

constitute ordinary medical care and attention, and

First Party shall not be required to pay for the

same. The parties hereto shall be obligated to pay for

such medical care and attention, as above set forth,

during the minority of said minor child, or until the
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parties hereto, in writing, do by mutual consent,

change or alter this Agreement in this regard.

Twelfth: That First Party will i)ay to Jerry

Giesler, 412 Chester Williams Building, 215 West

5th Street, Los Angeles, California, attorney for

Second Party, the sum of $1,000.00 cash, for and in

payment of the fees of said Jerry Giesler, as attor-

ney for Second Party, and the said sum of money

shall be paid concurrently with the execution of this

Agreement, and the receipt thereof is hereby ac-

knowledged.

Thirteenth: That Second Party conveys, trans-

fers and assigns to First Party, as his sole and

separate property, all her right, title and interest

in and to all the property, real and/or personal, now

owned or in the possession and under the control of

First Party, and in particular, all of the real prop-

erty set forth and listed in the Quit Claim Deed

attached hereto, marked '

' Exhibit D, '

' and as though

the same were fully set forth and described at this

point, and any and all of said property is and shall

be the sole and separate property of First Party,

and Second Party has not and shall not have any

right, title or interest of any kind or nature whatso-

ever therein and thereto.

Second Party reaffirms said Quit Claim Deed in

favor of First Party, dated August 20, 1943, and will,

upon demand by or on behalf of First Party, exe-

cute such further quit-claims, deeds, assignments or
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other conveyances or documents as First Party may
demand in connection with the said property.

Fourteenth: That First Party conveys, trans-

fers and assigns to Second Party, as her sole and

separate property, all his right, title and interest in

and to all the property, real and/or personal, now in

the possession and under the control of Second

Party and as though the same were fully set forth

and described at this point, and any and all of said

property is and shall be the sole and separate prop-

erty of Second Party, and First Party has not and

shall not have any right, title or interest of any kind

or nature whatsoever therein or thereto.

That First Party will, upon demand by or on

behalf of Second Party, execute such further quit-

claims, deeds, assignments or other conveyances or

documents as Second Party may demand in connec-

tion with the said property.

Fifteenth: That each party does hereby release,

remise, quitclaim and discharge all of his or her

riglits, claims or demands of any kmd or nature

against the other, does hereby release, remise,

waive and discharge all of his or her rights to

inherit from the other, or his or her rights to any

family or widow's allowance from the other in

connection with the estate of the other or other-

wise, does hereby release, remise, waive and dis-

charge all his or her rights to administer upon or in

connection with the estate of the other, does hereby

release, remise, quitclaim and waive any right to
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maintenance and/or support from the other except-

ing as set forth herein, does hereby release, remise,

waive and discharge the other from any rights of

either to attorney's fees and/or court costs in any

action or actions now pending or that may be com-

menced, excepting as otherwise specifically set forth

herein, does hereby waive the right of either to de-

clare a homestead out of the property of the other,

or out of any community property, does hereby re-

lease, remise, waive and discharge each other from

any right to share in any insurance policies hereto-

fore issued or hereafter to be issued, and does here-

by release, remise, quitclaim and discharge any and

all claims, rights or demands that either may have,

or has had, or might have in the future, of any

kind or nature whatsoever in the property of the

other, or against the other, while living, or against

the estate of the other, now or hereafter.

Sixteenth: That neither party will contract or

incur any bills or obligations in the name of the

other, and that neither party shall be liable for any

bills, obligations, contracted or incurred by the

other.

Seventeenth: That this agreement constitutes a

final and complete determination, settlement and

adjustment of the property rights, interests and ob-

ligations of the parties hereto, and of their rights

as set forth in this Agreement.

Eighteenth : That any property, real or personal,

hereafter acquired by either party shall be the
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separate property of such party and the other shall

have no right, title or interest therein or thereto.

That all earnings and/or accumulations of First

Party of every kind or nature whatsoever from the

date of the execution of this Agreement shall be and

remain his sole and separate property and estate,

and shall not be nor be deemed to be joint or com-

munity property at any time whatever, or at all.

Nineteenth: Nothing in this Agreement con-

tained shall be construed as a waiver or renunciation

by either party of any grant, gift, devise or bequest

voluntarily made to the other party hereto by Last

Will and Testament, deed or otherwise.

Twentieth: Nothing in this Agreement shall be

construed as prohibiting Second Party from legally

proceeding against any property of the First Party,

not exempt from execution, for the purpose of en-

forcing the terms of the aforesaid promissory notes,

or any of them.

Twenty-First: This agreement may be used in

any judicial proceedings which may hereafter be

brought by either of the parties, or in any judicial

proceedings now pending between the parties, and

either of the parties hereto may cause this Agree-

ment to be made a part of any judgment or any de-

cree rendered or made in any of the aforesaid judi-

cial proceedings.

Twenty-Second : This Agreement is not made in

contemplation of divorce of the parties hereto or
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upon any understanding or agreement tliat either

party hereto shall not defend against any action for

separate maintenance, divorce or annulment, now

pending or hereafter brought by the other party;

however, this Agreement is made without prejudice

to the rights of either party hereto to sue for di-

vorce, separate maintenance or annulment, and this

Agreement shall remain in full force and effect ac-

cording to its terms, irrespective of the result of

any action for separate maintenance, divorce or an-

nulment, now pending, or that may be commenced

by either party at any time hereafter.

Twenty-Third : This Agreement is entire ; it may
not be altered, amended or modified, save by an in-

strument in writing executed by the parties hereto.

It includes all representations of every kind and na-

ture made by one party to the other.

Twenty-Fourth: This Agreement is entered into

in the State of California and shall be construed

and interpreted under and in accordance with the

laws of the State of California.

Twenty-Fifth: That the provisions, covenants

and agreements hereof shall apply to and bind the

heirs, executors, administrators, successors, assigns

and personal representatives of the res]:>ective

parties, and also inure to their benefit.

Twenty-Sixth : That each of the parties hereto

has read this Agreement and has had the same fully

explained to them by their respective counsel, and
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fully knows, understands and realizes the signifi-

cance and legal import and effect of the execution

of said Agreement, and fully knows and appreciates

the legal rights and privileges of each other in the

premises ; and each party hereby declares and asserts

that each is acting freely and voluntarily and free

from duress, fraud, menace or misrepresentation of

any person whomsoever.

In Witness Whereof, the parties hereto have exe-

cuted this Agreement, the date first above written.

/s/ JAMES M. FIDLER,
First Party.

/s/ ROBERTA L. FIDLER,
Second Party.

Witness

:

VINCENT C. HICKSON,
Attorney for James M. Fidler.

JERRY GIESLER,
Attorney for Roberta L.

Fidler.

State of California,

County of Los Angeles—ss.

On this 4th day of February, 1944, before me, the

undersigned, a Notary Public in and for said County

and State, personally appeared James M. Fidler,

known to me to be the person whose name is sub-
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scribed to the within instrument, and acknowledged

that he executed the same.

Witness My Hand and official seal.

/s/ NELDA C. ROW,
Notary Public in and for Said

County and State.

My Commission expires September 28, 1947.

State of California,

County of Los Angeles—ss.

On this 4th day of February, 1944, before me, the

undersigned, a Notary Public in and for said County

and State, personally appeared Roberta L. Fidler,

known to me to be the person whose name is sub-

scribed to the within instrument, and acknowledged

that she executed the same.

Witness My Hand and official seal.

/s/ NELDA C. ROW,
Notary Public in and for Said

County and State.

My Commission expires September 28, 1947.
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EXHIBIT A

Agreement

This Agreement, made and entered into this 20th

day of August, 1943, between James M. Fidler,

hereinafter designated as First Party, and Roberta

L. Fidler, hereinafter designated as Second Party.

Witnesseth

:

Whereas, the parties hereto intermarried on or

about the 20th day of February, 1936, and ever since

have lived together as husband and wife;

Whereas, there has been no issue of said marriage,

however said parties, on or about the 10th day of

May, 1942, legally adopted a female child, born on

or about the 8th day of May, 1942, which said child

is named Bobbe Fidler, Jr.

;

Whereas, unhappy differences have arisen and

still continue to exist between said parties hereto,

and they are not now living together as husband and

wife; and

Whereas, said parties hereto are mutually desirous

of making a division of property and fully determin-

ing and settling their property rights for the

present as well as for the future, and to provide for

the support and maintenance of said second party

and the care, custody, control and maintenance of

the aforesaid minor child, by agreement, and with-

out resort to any court for that purpose.
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Now, Therefore, in consideration of the premises,

and in consideration of the covenants and agree-

ments herein contained, binding upon the respective

parties hereto, the said parties hereto do mutually

agree and consent to alter, and do hereby alter and

change their relations as to property and property

rights, and the custody and control of said minor

child; and in order to make such property division

and to provide more effectually for their mutual

maintenance and support, and especially for the

maintenance and support of said Second Party and

said minor child, and in furtherance of this agree-

ment, said parties hereto hereby mutually further

agree as follows:

1. Said First Party, in order to make said di-

vision of property, hereby agrees to assign, trans-

fer and convey unto said Second Party as and for

her separate property and estate, and he does hereby

so assign, transfer and convey unto said second

party, for the aforesaid purpose, all of the following

described property, to wit:

(a) That certain 1940 Packard 6 Coupe auto-

mobile, Engine No. C40203

;

(b) Cash in the sum of Twenty Thousand

($20,000.00) Dollars, and/or part cash and part

securities consisting of listed stocks or bonds of the

equivalent reasonable present market value of said

sum of Twenty Thousand ($20,000.00) Dollars.

Said First Party will, concurrently with the exe-

cution hereof, in furtherance of this agreement, for-

mally make, execute, acknowledge and deliver to

said Second Party a good and sufficient bill of sale
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of and to the aforesaid property, wherein and

whereby he shall convey all his interest therein to

said Second Party.

2. In addition to the foregoing and in full and

final payment of support, alimony and alimony

pendente lite, First Party will, upon the execution

of the within instrument, make, execute and de-

liver unto said Second Party two (2) certain prom-

issory notes, in words and figures as follows, to wit

:

R.L.F.

J.M.F.

"Los Aiigeles, California,

"August . ..., 1943.

"(A) $18,000.00

'

' At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, or order, at

Los Angeles, California, the sum of Eighteen Thou-

sand ($18,000.00) Dollars, without interest. Prin-

cipal payable in lawful money of the United States.

This note is payable in installments of Five Hun-

dred ($500.00) Dollars each month, payable upon the

first day of each and every calendar month subse-

quent to the date hereof, any default in the pay-

ment of any installment when due shall cause the

whole note to become immediately due and payable

at the option of the holder hereof. Should suit be

commenced to enforce the payment of this note, I

promise to pay such additional sum as the Court

may adjudge reasonable as attorney's fees in said
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suit. Demand,- presentment for payment, i)rotest and

notice of protest are hereby waived.

JAMES M. FIDLER,
''4362 N. Clybourne Avenue,
'

' Bnrbank, California. '

'

"Los Angeles, California,

'^August ...., 1943.

''(B) $12,000.00

"At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only at Los

Angeles, California, the sum of Twelve Thousand

($12,000.00) Dollars, without interest. Principal

payable in lawful money of the United States. This

note is payable in installments of Five Hundred

($500.00) Dollars each month, payable upon the

first day of each and every calendar month subse-

quent to the first day of September, 1946, and any

default in the payment of any installment when due

shall cause the whole note to become immediately

due and payable at the option of said Roberta L.

Fidler. Should suit be commenced to enforce the

payment of this note, I agree to pay such additional

sum as tlie Court may adjudge reasonable as attor-

ney's fees in said suit. Demand, presentment for

\ payment, protest and notice of protest are hereby

waived.

"This promissory note is given by the undersigned
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to the payee in accordance with an Agreement exe-

cuted by and between the parties this date, for the

support and maintenance of the payee. This note

shall become absolutely void and of no effect upon

any remarriage of the payee and whether or not

such remarriage shall be valid.

''JAMES M. FIDLER,
"4362 Clybourne Avenue,

"Burbank, California."

R.L.F.

J.M.F.

3. In addition to the foregoing, First Party will,

upon the execution of the within instrument, pay to

Bodkin, Breslin & Luddy, as attorneys for Second

Party, the sum of Fifteen Hundred ($1,500.00) Dol-

R.L.F.

J.M.F.

lars as and for payment in full for all professional

services rendered in and about the preparation and

execution of this agreement and in full of attor-

neys' fees in any uncontested divorce proceeding

which may be hereafter instituted by Second Party

against First Party in the Superior Court of the

State of California, in and for the County of Los

Angeles.

4. First Party shall have and he is hereby given,

subject to modification or any other order made by

a Court of competent jurisdiction, exclusive custody

and control of the aforesaid minor child of the

parties hereto, provided, however, that First Party



Commissioner of Internal Revenue 91

Joint Exhibit No. 1-A— (Continued)

will wholly suj)i)ort, educate and maintain said child

and will maintain an adequate and proper home for

her at all times hereafter until her majority. The

second party shall have the right and privilege, at

reasonable times, of visiting said child at the home

of First Party, and at such further times and places

as shall be mutually agreed upon. Said Second Party

may, with the consent of First Party, take said child

to her home or place of abode upon reasonable oc-

casions. Neither party shall take said child outside

the State of California without the consent of the

other.

5. Said Second Party hereby waives, renounces,

releases and relinquishes unto said First Party any

and all right, title, interest or demand of any nature

or description in or to any or all of the property,

both real or personal, which said First Party may
now own or have any interest in, excluding the prop-

erty herein given to Second Party; and waives and

releases unto said First Party all interest, claims

or demands of every nature or character, in and to

all property, either real or personal, which said

First Party may hereafter acquire or own, and to

any and all earnings, profits and income of said

First Party, hereby giving, granting and delivering

unto said First Party all of her right, title and in-

terest which she now has or hereafter may have,

acquire or claim in and to said property, income and

profits hereinafter belonging to or appearing in the
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name of said First Party, or otherwise; and, ex-

cept as otherwise hereinafter provided, hereby

waives, releases and relinquishes all right of in-

heritance from said First Party and also hereby

waives and releases to said First Party all present

and future claims and demands for division of prop-

erty and for support and maintenance, and to all

claims for any alimony pendente lite, permanent ali-

mony, counsel fees and costs, which hereafter be or

become the subject of any action or proceeding for

divorce or maintenance between the parties hereto,

it being expressly agreed that the delivery to Second

Party by said First Party of said sum of Twenty

Thousand ($20,000.00) Dollars and said Packard

automobile is to be and is in full division of prop-

erty between the parties hereto and that the de-

livery of said promissory notes and payment of said

counsel fees are and shall be in full payment of the

support and maintenance of Second Party and of

any payments of said alimony allowance, fees or

costs; and also hereby waives, renounces and relin-

quishes all rights and claims of any allowance to

herself as family allowance, or otherwise, in the

event of the death of said First Party, and also to

any probate homestead upon or in any of the prop-

erty of said First Party, and also waives and re-

linquishes the right and privilege of declaring, and

hereby agrees not to declare a homestead upon any

of the property of First Party.

Nothing in this agreement contained shall be

construed as a waiver or renunciation by either
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party of any grant, gift, devise or bequest volun-

tarily made to the other party hereto by Last Will

and Testament, deed or otherwise.

6. It is further covenanted and agreed by and

between the parties hereto that the execution of this

agreement is intended to be and is a full, complete

and final adjustment, division and settlement of all

the property, interests and rights of the parties

hereto; and that neither party hereto shall, or will

at any time hereafter make or attempt to make

any other or further claim upon the other, or upon

the property of the other, than as herein agreed

and provided; that the respective properties herein

stipulated to be ti'ansferred and conveyed shall hv

and remain forever the separate property of the

respective parties hereto, free from all claims of the

other, and neither of the parties hereto will claim

as against the other or as against the heirs, assigns

or legal representatives, or otherwise, the increase

in value of the property of the other as herein

settled.

Nothing in this paragraph nor in any other para-

graph or portion of this agreement shall be con-

strued as prohibiting Second Party from legally

proceeding against the or any property of First

Party, not exempt from execution, for the purpose

of enforcing the terms of the aforesaid promissory

notes, or either of them.

7. It is further agreed that either of the parties
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hereto shall have an immediate right to devise or

bequeath by Will their respective interests in the

properties belonging to each other under the pro-

visions of this agreement; and that the devisees

and legatees under any such will shall and may have

the same privileges and rights as the respective

testator or testatrix may have or exercise in their

respective lifetime.

8. It is further expressly agreed that neither

party hereto will in any way or manner contest or

oppose the probate of the other's will, whether here-

tofore or hereafter made, or interfere with the other,

their heirs or assigns, in the exercise of the rights

of property herein stipulated and agreed to; that

neither of them will hereafter at any time assert

any right, interest or title as heir at law^ of the other

to any property devised or bequeathed by such Avill,

or as against the estate of the other should the other

die intestate; and all claim as such heir of the

other, or as surviving husband and wife, respec-

tively, and all right to contest or oppose the last

will of the other is hereby expressly waived, to-

gether with the right to administer or to apply for

letters of administration or letters of administration

with the will annexed upon the estate of the other;

or will not in an}^ manner interfere with anyone

otherwise applying or petitioning for the adminis-

tration of the estate of the other.

f). Tt is further agreed that each of the parties

h'Tcto will be iiiven the immediate and exclusive
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possession and control of any and all of the respec-

tive properties owned by them, or herein agreed to

be given to them, respectively, and that neither

will, without the consent of the other, go upon the

property of the other, or go in or upon the business

property of the other, and will at no time either

enter or molest the other in either the home or

abode of the other, or enter or molest the other or

interfere with the other in any manner in the place

of business of the other; it being understood, how-

ever, that Second Party shall have the right and

privilege, as herein given, to visit the said minor

child as herein provided, at the present home or any

home hereafter maintained by said First Party.

10. Said Second Party agrees that she will, con-

currently with the execution hereof, or in compli-

ance with any reasonable request of First Party, in

furtherance of this agreement, formally make, exe-

cute, acknowledge and deliver to said First Party

any and all written deeds, quitclaims, assignments

or other instruments necessary or proper to effectu-

ate the purposes and objects of this agreement.

11. It is further expressly agreed that each of the

parties hereto has read this agreement and has had

the same fully explained to them by their respective^

counsel, and fully know, understand and realize the

significance and legal import or effect of tlie execu-

tion of said agreement, and fully know and appreci-

ate the legal rights and privileges of each other in

the premises; and hereby declare and assert that
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each is acting freely and free from duress, fraud,

menace or misrepresentation of any person whom-

soever.

12. It is expressly agreed that each and every

term herein contained is a material part of this

agTeement; that time is of the essence hereof; that

this agreement shall be and is binding upon the

heirs, assigns and legal representatives of the re-

spective parties hereto.

In Witness Whereof, the parties hereto have

hereunto set their hands the day and year first above

written.

JAMES M. FIDLER,
First Party.

ROBERTA LAW FIDLER,
Second Party.

EXHIBIT B

Amendment to Agreement of

August 20, 1943

This Agreement, made and entered into this 21st

day of October, 1943, by and between James M.

Fidler, hereinafter designated as the "Husband,"

and Roberta L. Fidler, hereinafter designated as

the "Wife,"

Witnesseth

It is agreed by and between the parties as fol-

lows :
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First: Page 3 of the Agreement entered into by

and between the parties on the 20th day of August,

1943, shall be deemed to be deleted and the provi-

sions thereof shall be deemed to be substituted by

words and figures as follows:

"Los Angeles, California,

"August 20, 1943.

"(a) $18,000.00

"At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, or order at

Los Angeles, California, the sum of Eighteen Thou-

sand ($18,000.00) Dollars, without interest. Prin-

cipal payable in lawful money of the United States.

This note is payable in installments of Five Hun-

dred ($500.00) Dollars each month, payable upon

the first day of each and every calendar month sub-

sequent to the date hereof, any default in the pay-

ment of any installment when due shall cause the

whole of said note to become immediately due and

payable at the option of the holder hereof. Should

suit be commenced to enforce the payment of this

note, I promise to pay such additional sum as the

court, may adjudge reasonable as Attorney's fees

in said suit. Demand, presentment for payment,

protest and notice of protest are hereby waived.

"/s/ JAMES M. FIDLER,

"4362 N. Clybourne Avenue,

"Burbank, California."
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"Los Angeles, California,

''October 21, 1943.

''(b) $12,000.00

"At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only, at Los

Angeles, California, the sum of Twelve Thousand

($12,000.00) Dollars, without interest. Principal

payable in lawful money of the United States. This

note is payable in installments of Five Hundred

($500.00) Dollars each month, payable upon the

first day of each and every calendar month subse-

quent to the first day of September, 1946, and any

default in the payment of any installment when

due shall cause the whole note to become immedi-

ately due and payable at the option of said Roberta

L. Fidler. Should suit be commenced to enforce

the payment of this note, I agree to pay such addi-

tion sum as the Court may adjudge reasonable as

attorney's fees in said suit. Demand, presentment

for payment, protest and notice of protest are

hereby waived.

"/s/ JAMES M. FIDLER,
"4362 Clybourne Avenue,
'

' Burbank, California. '

'

Second: Wife does hereby acknowledge receipt

of the said promissory notes hereinabove described.

In Witness Whereof, the parties hereto have
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hereunto executed this document this 21st day of

October, 1943.

"/s/ JAMES M. FIDLER,
*' Husband.

'Vs/ ROBERTA LAW FIDLER,
''Wife."

EXHIBIT C

Agreement

This Agreement, made and entered into this 16th

da}^ of December, 1943, by and between James M.

Fidler, hereinafter designated as "First Party,"

and Roberta L. Fidler, hereinafter designated as

''Second Party:"

Witnesseth

This agreement is a supplement and amendment

to the agreement heretofore entered into by and

between the parties on the 20th day of August, 1943,

as thereafter amended by agreement of October 21,

1943.

It is the purpose of the parties to modify their

said prior agreement with respect to the custody

and control of the minor child of the parties, and

to provide for such custody and control to be exer-

cised by the parties during respective periods to

be herein provided.

It is therefore agreed that subject to modification,
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or any order made by Court of competent jurisdic-

tion, the custody of the said minor child of the parties

shall be and is hereby determined as follows:

(a) First Party shall have the exclusive custody

and control of the said minor child from the 1st day

of April to the last day of September, of each and

every year. That is to say, that First Party shall

have exclusive custody and control of the said

minor child for a period of six (6) months, begin-

ning on the 1st day of April of each and every

year.

(b) Second Party shall have the exclusive cus-

tody and control of the said minor child from the

1st day of October of each year to the last day of

March of each following year. That is to say, that

Second Party shall have exclusive custody and con-

trol of the said minor child for a period of six (6)

months, beginning on the 1st day of October of each

and every year.

Provided, however, Second Party does hereby

waive her right to the custody hereby granted for

the balance of the year 1943 and agrees that she

will not take the custody and control of the child

until after the 1st day of January, 1944. It is

nevertheless understood that First Party shall be

entitled to the exclusive custody and control of the

said child for the period beginning April 1, 1944,

as hereinabove provided.

Subject to further agreement of the parties and

modification, it is understood that during such times
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when Second Party shall have the custody and con-

trol of the said child, First Party will defray the

costs of the following:

(a) A nurse for the said child;

(b) Food for the said child and nurse;

(c) Clothing for the said child;

(d) Medical expense for the said child.

Second Party agrees to account to First Party

with respect to any and all such expenses.

In Witnesses Whereof, the parties do hereunto

set their hands the day and year first above written.

/s/ JAMES M. FIDLER,
James M. Fidler,

First Party.

/s/ ROBERTA L. FIDLER,
Roberta L. Fidler,

Second Party.

EXHIBIT D

Quitclaim Deed

In consideration of the sum of Ten Dollars

($10.00), and other valuable considerations, receipt

of which is hereby acknowledged, Roberta Law

Fidler does hereby remise, release and forever quit-

claim to James M. Fidler, all the following real
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property in the County of Los Angeles, State of

California, described as:

(1) Lots 99 and 100 of Tract No. 9517, in the

City of Burbank, County of Los Angeles, State of

California, as per map recorded in Book 134, Pages

89 to 91, inclusive, of Maps, in the office of the

County Recorder;

(2) Lot 110 of Tract No. 9517, in the City of

Burbank, County of Los Angeles, State of Califor-

nia, as per map recorded in Book 134, Pages 89 to

91, inclusive, of Maps, in the office of the County

Recorder of said County;

(3) Lot 9 of Del Mar Tract as per Map re-

corded in Book 6, Page 154 of Maps, in the office

of the County Recorder of Los Angeles County;

(4) Lot 96 of Tract No. 9517, in the City of

Burbank, County of Los Angeles, State of Califor-

nia, as per map recorded in Book 134, Pages 89, 90

and 91 of Maps, in the office of the County Recorder

of said County;

(5) Lot 97 of Tract No. 9517, in the City of

Burbank, County of Los Angeles, State of Cali-

fornia, as per map recorded in Book 134, Pages 89,

90 and 91 of Maps, in the office of the County Re-

corder of said County;

(6) Lot 98 of Tract No. 9517, in the City of

Burbank, County of Los Angeles, State of Califor-

nia, as i)er map recorded in Book 134, Pages 89 to
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91, inclusive, of Maps, in the office of the County
Recorder of said County

;

(7) The Northerly forty (40) feet of Lot Seven

(7) and the Southerly ten (10) feet of Lot Nine

(9) of the Schloesser Terrace Tract No. 2, as per

map recorded in Book 7, Page 82 of Maps, in the

office of the County Recorder of Los Angeles

County.

Dated this 20th day of August, 1943.

ROBERTA LAW FIDLER,
Roberta Law Fidler.

State of California,

County of Los Angeles—ss.

On this 20th day of August, 1943, before me, the

undersigned, a Notary Public in and for said State

and County, personally appeared Roberta Law
Fidler, known to me to be the person whose name

is subscribed to the foregoing instrument and ac-

knowledged to me that she executed the same.

Witness my hand and official seal the day and

year in this certificate first above written.

[Seal] A. Z. LUDDY,
Notary Public in and for the County of Los An-

geles, State of California.
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JOINT EXHIBIT No. 2-B

In the Seventh Judicial District Court of the State

of Nevada, in and for the County of White

Pine

No. 4771

RUTH LAW FIDLER,
Plaintiff,

vs.

JAMES M. FIDLER,
Defendant.

DECREE OF DIVORCE

This Cause came on regularly for trial on the

20th day of March, 1944, before the Hon. Harry

M. Watson, Judge of the above-entitled Court, sit-

ting without a jury, plaintiff appearing in person

and being represented by Wiley & Ralli, her attor-

neys, and the defendant being represented by Clar-

ence A. Eddy, his attorney, and evidence having

been introduced in support of the Complaint, and

the defendant having failed to introduce any evi-

dence in support of the Answer, the Court, after

hearing the evidence and considering all and singu-

lar the law and the premises finds it has jurisdiction

over the parties hereto and over the subject mattei-

hereof and that each and every of the allegations

contained in plaintiff's Complaint are true and that

plaintiff' is entitled to a decree of divorce on the

ground as set forth in the Complaint on file herein.

Now, Therefore, it is hereby Ordered, Adjudged

and Decreed that the marriage relationship now

and heretofore exisiting between plaintiff and de-
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fendant be and the same is hereby dissolved and

the parties are restored to tlie status of single

persons.

It Is Further Ordered, Adjudged and Decreed

that that certain Settlement Agreement entered into

})etween the parties, dated February 4, 1944, be and

the same is hereby confirmed, ratified, approved and

adopted as a part of this Decree.

It Is Further Ordered, Adjudged and Decreed

that the defendant herein have the care, custody

and control of the minor child, named Bobbe Fid-

ler, Jr., until October 1, 1944, and thereafter the

plaintiff is to have the custody of the child for the

next ensuing six months, or until April 1, 1945;

thereafter the custody of said child shall be dis-

tributed to the parties for six months each, until

further order of this Court; that during the term

plaintiff has custody of the said minor child, de-

fendant shall pay to her for the care, support and

maintenance of said child, the sum of Two Hundred

($200.00) Dollars per month.

It Is Further Ordered, Adjudged and Decreed

that the defendant shall pay to the plaintiff, in ac-

cordance with the terms of said Settlement Agree-

ment, the sum of Eight Hundred ($800.00) Dollars

per month, commencing forthwith and continuing

for a period of five years.

The Court herewith retains jurisdiction herein

with reference to the said minor child for the pur-

pose of making such orders as may hereafter ap-

pear to best serve the interest of said minor child.

Dated and Done this 20th day of March, 1944.

HARRY M. WATSON,
District Judge.
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Office of County Clerk and Ex Officio Clerk of the

Seventh Judicial District Court in and for

White Pine County, Nevada

State of Nevada,

County of White Pine—ss.

I, F. D. Oldfield, County Clerk and ex officio

Clerk of the Seventh Judicial District Court of

the State of Nevada, County of White Pine, do

hereby certify that the above and foregoing is a

full, correct and true copy of the original Decree

of Divorce Dated March 20, 1944, Ruth Law Fidler

vs. James M. Fidler, File No. 4771, which now
remains of record in my office at Ely, County and

State aforesaid.

In Testimony Whereof, I have hereunto set my
hand and affixed the Seal of Said Court, at my
office in the City of Ely, State of Nevada, this 8th

day of May, A.D. 1944.

[Seal] F. D. OLDFIELD,
County Clerk and Ex Officio

Clerk of Said Court;

By E. O. CHAMBERLAIN,
Deputy.

Filed May 6, 1944. (Seventh Judicial Court.)

Admitted in evidence Feb. 5, 1952.
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JOINT EXHIBIT No. 3-C

In the Seventh Judicial District Court of the State

of Nevada in and for the County of White

Pine

No. 4771

RUTH LAW FIDLER,
Plaintiff,

vs.

JAMES M. FIDLER,
Defendant.

AMENDED DECREE OF DIVORCE
This Cause came on regularly for trial on the

20th day of March, 1944, before the Hon. Harry

M. Watson, Judge of the above-entitled Court, sit-

ting without a jury, plaintiff appearing in person

and being represented by Wiley & Ralli, her attor-

neys, and the defendant being represented by Clar-

ence A. Eddy, his attorney, and evidence having

been introduced in support of the Complaint, and

the defendant having failed to introduce any evi-

dence in support of the Answer, the Court, after

hearing the evidence and considering all and singu-

lar the lav/ and the premises finds it has jurisdic-

tion over the parties hereto and over the subject

matter hereof and that each and every of the alle-

gations contained in plaintiif 's Complaint are true

and that j^laintiff is entitled to a decree of divorce

on the ground as set forth in the Complaint on file

herein.

Now% Therefore, it is hereby Ordered. Adjudged
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and Decreed that the marriage relationship now
and heretofore existing between plaintiff and de-

fendant be and the same is hereby dissolved and the

parties are restored to the status of single persons.

It Is Further Ordered, Adjudged and Decreed,

that that certain Settlement Agreement entered

into between the parties, dated February 4, 1944,

be and the same is hereby confirmed, ratified, ap-

proved and adopted as a part of this Decree.

It Is Further Ordered, Adjudged and Decreed

that the defendant herein have the care, custody

and control of the minor child, named Bobbe Fid-

ler, Jr., until October 1, 1944, and thereafter the

plaintiff is to have the custody of the child for the

next ensuing six months, or until April 1, 1945;

thereafter the custody of said child shall be distrib-

uted to the parties for six months each, until fur-

ther order of this Court; that during the term

plaintiff has custody of the said minor child, de-

fendant shall pay to her for the care, support and

maintenance of said child, the sum of Two Hundred

($200.00) Dollars per month.

It Is Further Ordered, Adjudged and Decreed,

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement Agreement the

sum of Eight Hundred ($800.00) Dollars per

month commencing forthwith and continuing for a

period of four years and five months, the last

monthly payment becoming due and payable on

August 1, 1948, providing, however, that should

defendant, at any time before August 1, 1948, not

I
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have a radio contract under the terms of which he

receives a monthly sum equal to the monthly sum
he is now receiving under his present radio con-

tract, monthly payments to the extent of the sum
Three Hundred ($300.00) Dollars of said sum of

Eight Hundred ($800.00) Dollars per month, shall

be reduced in proportion to the amount of the re-

duction of his present radio contract, and should

defendant have no radio contract at all, between

the date hereof and said August 1, 1948, then

monthly payments to the extent of the sum of Three

Hundred ($300.00) Dollars per month of said siun

of Eight Hundred ($800.00) Dollars per month,

shall be waived and shall not be made to plaintiff

by defendant, and defendant shall not be required

at any future time to pay to plaintiff the balance

of any reduced, or waived, payments hereunder.

It Is Further Ordered, Adjudged and Decreed,

that all executory provisions of said Settlement

Agreement which are not incorporated in this De-

cree in a plenary manner, are hereby declared to

be binding on the respective parties hereto, and

each of said parties is hereby ordered to do and

perform all acts and obligations required to be

done or performed by said executory provisions

of said Settlement Agreement.

The Court herewith retains jurisdiction herein

with reference to the said minor child for the pur-

pose of making such orders as may hereafter ap-

pear to best serve the interests of said minor child.

Dated and Done this 20th day of March, 1944.

HARRY M. WATSON,
District Judge.
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Office of County Clerk and Ex Officio Clerk of the

Seventh Judicial District Court in and for

White Pine County, Nevada

County of White Pine,

State of Nevada—ss.

I, F. D. Oldfield, County Clerk and ex officio

Clerk of the Seventh Judicial District of the State

of Nevada, County of White Pine, do hereby cer-

tify that the above and foregoing is a full, correct

and true copy of the original ''Amended Decree of

Divorce,'' Ruth Law Fidler, Plaintiff, vs. James

M. Fidler, Defendant, which now remains of record

in my office at Ely, County and State aforesaid.

In Testimony Whereof, I have hereunto set my
hand and affixed the Seal of said Court, at my office

in the town of Ely, this First day of January, A.D.

1945.

/s/ F. D. OLDFIELD,
County Clerk and Ex Officio

Clerk of Said Court.

By
Deputy.

Filed Nov. 16, 1944. (Seventh Judicial Court.)

Admitted in evidence February 5, 1952, T.C.U.S.



Commissioner of Internal Revenue 1 1

1

[Title of Tax Court and Cause.]

SUPPLEMENTAL STIPULATION
OF FACTS

The parties to this proceeding, through their re-

spective counsel of record, hereby stipulate that the

following facts are true and may be found as facts

by the court, subject to the right of either party

to enter objections on the grounds of relevancy or

materiality, and the right of either party to present

other items of proof, either related or unrelated, to

the facts herein stated but not inconsistent there-

with:

I.

That Exhibit 5 attached hereto is a true and cor-

rect copy of a letter written on May 18, 1944, by

Mr. Vincent C. Hickson, attorney at law of Los

Angeles, California, to Mr. Paul Ralli of the law

firm of Wiley and Ralli of Las Vegas, Nevada.

That Mr. Hickson acted as attorney for petitioner

herein in the preparation of the agreement of settle-

ment and separation between petitioner and Ruth

Law Fidler dated February 4, 1944, introduced in

this cause as Exhibit 1-A; that Mr. Paul Ralli is

a partner in the law firm of Wiley and Ralli, which

firm represented Ruth Law Fidler in the divorce

action filed by her against petitioner herein in the

Seventh Judicial District Court of the State of

Nevada, in and for the County of White Pine, the

same being case No. 4771.
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II.

That Exhibit 6 attached hereto is a true and cor-

rect copy of a letter written on May 22, 1944, by

said Paul Ralli to said Vincent C. Hickson.

III.

That Exhibit 7 attached hereto is a true and cor-

rect copy of a letter written on August 31, 1944,

by said Vincent C. Hickson to said Paul Ralli.

IV.

That Exhibit 8 attached hereto is a true and cor-

rect copy of a letter written on September 7, 1944,

by said Paul Ralli to said Vincent C. Hickson.

V.

That Exhibit 9 attached hereto is a true and cor-

rect copy of a letter written on September 8, 1944,

by said Vincent C. Hickson to said Paul Ralli.

VI.

That Exhibit 10 attached hereto is a true and cor-

rect copy of a letter written on September 19, 1944,

by said Vincent C. Hickson to said Paul Ralli.

VII.

That Exhibit 11 attached hereto is a true and cor-

rect copy of a letter written on October 5, 1944, by

said Vincent C. Hickson to said Paul Ralli.

VIII.

That Exhibit 12 attached hereto is a true and cor-

rect copy of a letter written on October 9, 1944, by

said Paul Ralli to said Vincent C. Hickson.
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IX.

That said copies of said letters may be introduced

in evidence in this cause with the same force and

effect as if the originals thereof were introduced.

Dated; This 7th day of February, 1952.

RAYMOND C. SANDLER, and

NELSON ROSEN,

By /s/ NELSON ROSEN,

Attorneys for Petitioner,

James M. Fidler.

/s/ MASON B. LEMING,
Acting Chief Counsel, Bureau of Internal Revenue,

Attorney for Respondent.

EXHIBIT No. 5

May 18, 1944.

Paul Ralli, Esq.,

Attorney at Law,

Las Vegas, Nevada.

Re: Fidler vs. Fidler, No. 4771, in the Sev-

enth Judicial District Court of the State

of Nevada, in and for the County of

White Pine.

Dear Sir;

The undersigned is attorney for Jimmie Fidler,

having represented him in the preparation of

Agreement dated February 4, 1944, between him-

self and Bobbe.
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Jimmie has just handed to me your letter to him

dated May 10, 1944, enclosing- certified copy of

Decree of Divorce, dated March 20, 1944, filed May
6, 1944, in the above-entitled case.

The various orders included in said decree are all

consistent with the terms of said agreement dated

February 4, 1944, except the following, to wit:

''It Is Further Ordered, Adjudged and De-

creed that the defendant shall pay to the

plaintiff, in accordance with the terms of said

Settlement Agreement, the sum of Eight Hun-

dred ($800.00) Dollars per month, commencing

forthwith and continuing for a period of five

years.
'

'

The Agreement provides for payments of $500.00

per month to and including August 1, 1948, and for

an additional sum of $300.00 per month providing

Jimmie earns between the date of said Agreement

and August 1, 1948, from radio contracts, a sum

equal to the amount he is now receiving under his

present radio contract. Should he lose his radio

contract, payments to the extent of $300.00 per

month are waived. Should his compensation under

future radio contracts be reduced, monthly pay-

ments to the extent of $300.00 shall be proportion-

ately reduced.

It is therefore suggested that you arrange by

stipulation with Clarence A. Eddy to amend the

Decree of Divorce by deleting the foregoing quoted

portion and by inserting in lieu thereof the follow-
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ing paragraphs which correctly set forth the under-

standing and agreement of the parties:

''It Is Further Ordered, Adjudged and Decreed,

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement Agreement the

sum of Eight Hundred ($800.00) Dollars per month

commencing forthwith and continuing for a period

of four years and five months, the last monthly pay-

ment becoming due and payable on August 1, 1948,

providing, however, that should defendant, at any

time before August 1, 1948, not have a radio con-

tract under the terms of which he receives a monthly

sum equal to the monthly sum he is now receiving

under his present radio contract, monthly pa\Tnents

to the extent of the sum Three Hundred ($300.00)

Dollars of said sum of Eight Himdred ($800.00)

Dollars per month, shall be reduced in proportion

to the amount of the reduction of his present radio

contract, and should defendant have no radio con-

tract at all, between the date hereof and said August

1, 1948, then monthly payments to the extent of the

sum of Three Hundred ($300.00) Dollars per month

of said simi of Eight Hundred ($800.00) Dollars per

month, shall be waived and shall not be made to

plaintiff by defendant, and defendant shall not be

required at any future time to pay to plaintiff the

balance of any reduced, or waived, payments here-

under.

"It Is Further Ordered, Adjudged and Decreed,

that all executory provisions of said Settlement

Agreement which are not incorporated in this De-

cree in a plenary manner, are hereby declared to
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be binding on the respective parties hereto, and

each of said parties is hereby ordered to do and

perform all acts and obligations required to be done

or performed by said executory provisions of said

Settlement Agreement."

When the Decree is amended in accordance with

the foregoing suggestions, I would appreciate your

mailing to me a certified copy of same for delivery

to Jimmie.

Very truly yours,

VINCENT C. HICKSON.
VCH/LP

EXHIBIT No. 6

Law Offices of

Wiley & Ralli

Western Union Building

Las Vegas, Nevada

May 22, 1944.

Burke, Hickson, Burke & Marshall,

Attorneys at Law,

Suite 720 Rowan Building,

458 South Spring Street,

Los Angeles 13, California.

Attention: Mr. Vincent C. Hickson.

Re : Fidler vs. Fidler.

Dear Mr. Hickson:

Thank you for your letter of May 18th.

I have taken the matter up with my partner,
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Roland H. Wiley, who handled the above-entitled

case in Ely, Nevada, and he assured me that the

inconsistency of the provision mentioned in your

letter was due to inadvertence.

We are taking the matter up with Mr. Eddy and

we will be glad to send, in due course, the modifica-

tion that you require.

Hoping to have some business relations between

our firms in the future, I remain,

Sincerely yours,

WILEY & RALLI,

By /s/ PAUL RALLI.

PRiMWD

EXHIBIT No. 7

August 31, 1944.

Paul Ralli, Esq.,

Attorney at Law,

Las Vegas, Nevada.

Re: Fidler vs. Fidler, No. 4771, in the Sev-

enth Judicial District Court of the State

of Nevada, in and for the Coimty of

White Pine.

Dear Sir:

On May 18, 1944, I wrote to you suggesting cer-

tain amendments in the Decree of Divorce in the

above-entitled case. On May 22, 1944, you answered
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and advised that the decree would be modified as

I required.

If the amendment has been made as suggested, I

would appreciate a certified copy of the Decree, as

amended. If the amendment has not been made to

date, I would appreciate your taking steps to cause

the amendment to be made at your most early

opportunity.

Very truly yours,

VINCENT C. HICKSON.
VCH/LK
Dictated but not read by Mr. Hickson.

EXHIBIT No. 8

Law Offices of

AViley & Ralli

Western Union Building

Las Vegas, Nevada

September 7th, 1944.

Vincent C. Hickson,

Attorney at Law,

Suite 720, Rowan Building,

458 South Spring Street,

Los Angeles 13, California.

Dv-dv Mr. Hickson

:

I am sorry for the delay in modifying the Fidler

decree. T turned this matter over to my partner

and I presimied that it was taken care of.
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If you will send me a copy of the decree in the

way you wish it modified, I will forward it imme-

diately to the court in Ely and have the judge sign

an amended decree.

Sincerely,

WILEY & RALLI,

By /s/ PAUL RALLI.

PR:LK

EXHIBIT No. 9

September 8, 1944.

Paul Ralli, Esq.,

Attorney at Law,

Western Union Building,

Las Vegas, Nevada.

Re: Fidler vs. Fidler.

Dear Sir:

Enclosed herein please find five copies of the pro-

posed amended Decree of Divorce, to be signed and

filed in the above action. After the amended Decree

is filed, one copy should be certified and returned

to me. The extra copies are for your files and Mr.

Edy's files.

Very truly yours,

VINCENT C. HICKSON.
VCH/LK
Ends.
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EXHIBIT No. 10

September 19, 1944.

Paul Ralli, Esq.,

Attorney at Law,

Western Union Bldg.,

Las Vegas, Nevada.

Re : Fidler vs. Fidler.

Dear Sir:

If the Court in Ely has signed and filed the

Amended Decree in the above-entitled action, I

would appreciate your forwarding certified copy

thereof immediately. I have immediate use for the

same.

Very truly yours,

VINCENT C. HICKSON.
VCH/LK

EXHIBIT No. 11

October 5, 1944.

Mr. Paul Ralli, Esquire,

Attorney at Law,

Western Union Building,

Las Vegas, Nevada.

Re : Fidler vs. Fidler.

Dear Mr. Ralli

:

I must have a certified copy of the amended
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decree in the above case for immediate use. Will

you please oblige by forwarding same at once.

Very truly yours,

BURKE, HICKSON, BURKE
& MARSHALL,

By /s/ VINCENT C. HICKSON.
VCHihmj

EXHIBIT No. 12

Law Offices of

Wiley & Ralli

Western Union Building

Las Vegas, Nevada

October 9th, 1944.

Vincent C. Hickson,

Attorney at Law,

458 South Spring Street,

Los Angeles, California.

In re: Fidler v. Fidler.

Dear Mr. Hickson

:

I am sincerely sorry for the delay in receiving

the modified decree in the above matter. I assure

you that I am doing all I can to get this decree.

However, we have to have the cooperation of the

attorney who represented Mr. Fidler under the

power of attorney, namely, Clarence A. Eddy at

Ely, Nevada. We sent him an amended decree on



122 James M. Fidler vs.

September 11th and have written to him since

emphasizing the importance of having it signed and

filed. Up to the present time we have had no re-

sponse from him. I tried to locate him by telephone

today but was unable to do so. I will write him

again and if I receive no reply I will contact Judge

Watson himself.

Please be assured that we are doing all we can

to expedite this matter. Inasmuch as Mr. Eddy has

our consent for such modification and he repre-

sented Mr. Fidler, why not take this matter up

direct with him and ascertain the reason for the

delay?

Sincerely,

WILEY & RALLI,

By /s/ PAUL RALLI.

PR:LK

Filed February 13, 1952. T.C.U.S.

[Title of Tax Court and Cause.]

FINDINGS OF FACT AND OPINION

1. An agreement entered into by petitioner (a

radio commentator) and his wife on February 4,

1944, provided that he should pay her $500 per

month until September, 1948, and that, in addition

thereto, he should pay her $16,200 in installments

of $300 per month over the same period, the latter
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payments to be reduced if his radio income was

reduced and to be waived for any months in which

he had no radio income. The agreement was adopted

and became a part of a divorce decree, which pro-

vided that he should pay to his divorced wife "in

accordance with the terms of said Settlement Agree-

ment the sum of Eight Hundred ($800.00) Dollars

per month" with the proviso that $300 of each $800

monthly pajrment was subject to reduction in the

event of decreased radio earnings. Held, both the

$500 and $300 components of each $800 payment

made by petitioner during the taxable years and

subsequent to divorce decree constituted "install-

ment payments" within the meaning of Section

22 (k), I.R.C., and were therefore not deductible

by petitioner under Section 23 (u), I.R.C.

2. Loss sustained by petitioner from the sale in

1945 of certain books and manuscripts purchased

in 1937, held to be a loss from the sale of capital

assets and sul)j(^ct to the provisions of Section 117

(b) and (d) of the Internal Revenue Code.

Nelson Rosen, Esq., for the i3etitioner.

W. Lee McLane, Esq., for the respondent.

Respondent determined deficiencies in the income

tax of petitioner as follows:

Year Deficiency

1944 $ 7,316.60

1945 10,293.79

1946 6,992.74
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The questions involved are: (1) Whether the

respondent erred in disallowing as deductions pay-

ments of $9,000, $9,600 and $9,600 made by peti-

tioner to his divorced wife during the years 1944,

1945 and 1946, and (2) whether the respondent

erred in determining that a loss of $4,750, resulting

from the sale by petitioner in 1945 of certain books

and manuscripts, was a long-term capital loss sub-

ject to the provisions of Section 117 (b) and (d) of

the Internal Revenue Code.

This Court has previously considered the issues

involved in this proceeding in a Memorandum
Opinion entered November 21, 1952, and decision

pursuant to our determination therein was entered

November 25, 1952. On December 15, 1952, the peti-

tioner filed a motion for reconsideration of the

opinion. An order was issued on January 6, 1953,

granting the motion for reconsideration, and on

January 23, 1953, the decision entered on Novem-

ber 25, 1952, was vacated and set aside. The peti-

tioner's motion for reconsideration was directed to

the opinion of this Court on Issue 1, relating to

alimony payments, and not to Issue 2, relating to

the sale of certain books and manuscripts.

Findings of Fact

Part of the facts have been stipulated, and these

stipulated facts are incorporated herein by refer-

ence.

Petitioner is a resident of Los Angeles, Califor-

nia. He filed his income tax returns for the calendar

years 1944, 1945 and 1946 with the Collector of In-
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ternal Revenue for the Sixth District of California

at Los Angeles.

In 1936 petitioner was married to Ruth Law
Fidler, sometimes known as Roberta Law Fidler

and Roberta L. Fidler (hereinafter referred to as

''Ruth Fidler").

There was no issue of this marriage, and in 1942

petitioner and Ruth Fidler adopted a newly-born

baby girl.

Thereafter, petitioner and Ruth Fidler became

separated, and on August 20, 1943, they entered

into a written agreement which provided, among

other things, that petitioner should have the exclu-

sive custody and control of the minor child, subject

to Ruth Fidler 's right to reasonable visitation; that

upon the execution of the agreement, Ruth Fidler

should receive, as her share and in full division of

the property of the parties, a certain Packard auto-

mobile and $20,000 in cash or securities; and that,

in addition thereto, petitioner would pay to Ruth

Fidler, in full and final payment for her support,

maintenance and alimony, the sum of $30,000 in

monthly installments of $500 per month, com-

mencing on September 1, 1943. Petitioner's obliga-

tion to make such payments at the rate of $500 per

month to Ruth Fidler for her support and main-

tenance was evidenced by two promissory notes

executed by petitioner and delivered to her, con-

currently with the execution of said agreement, and

the terms of the notes were set forth in full in said

agreement. One of the notes provided for the pay-
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ment to Ruth Fidler of the sum of $18,000, payable

in consecutive, monthly installments of $500 per

month commencing on September 1, 1943. The sec-

ond note provided for the payment of the sum of

$12,000, payable in consecutive, monthly install-

ments of $500 per month, commencing on October

1, 1946. Each note contained a provision that in

the event petitioner defaulted in the payment of

any installment when due, the whole note might

become immediately due and payable at the option

of Ruth Fidler or the holder thereof, and that

should suit be commenced to enforce payment of

the note, petitioner would pay such additional sums

as attorney's fees as the court might adjudge to be

reasonable. The $12,000 note, only, contained the

following additional provision:

This promissory note is given by the under-

signed to the payee in accordance with an

Agreement executed by and between the parties

this date, for the support and maintenance of

the payee. This note shall become absolutely

void and of no effect upon any remarriage of

the payee and whether or not such remarriage

shall be valid.

The agreement of August 20, 1943, was prepared

by a firm of Los Angeles attorneys who represented

Ruth Fidler.

On October 21, 1943, an amendment to the agree-

ment of August 20th was executed by petitioner

and Ruth Fidler, the effect of which was to elimi-

nate the provision above quoted appearing in the
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$12,000 note, and Rnth Fidler acknowledged receipt

of the $12,000 note, as thus amended, and also the

$18,000 note above referred to.

On December 16, 1943, the aforesaid agreement

was again supplemented and amended to provide,

in effect, that Ruth Fidler should have exclusive

custody and control of the minor child of the par-

ties for a period of six months during each year

and that petitioner should have the exclusive

custody and control of the child for a like period

of six months during each year; and that during

such times as Ruth Fidler should have the custody

and control of the child petitioner would pay the

costs of a nurse, food, clothing and medical expense

for the child.

On February 4, 1944, the petitioner and Ruth

Fidler entered into a new agreement, which super-

seded their previous agreements. This new agree-

ment also made provision for the custody and

support of the minor child of the parties, and

settled all rights and claims in respect of property

and support between the parties. It, in substance,

provided among other things that each of the par-

ties should have the exclusive custody and control

of their minor child for six months during each

year, and that petitioner would pay to Ruth Fidler

for the care, support and maintenance of the child

during the period that she should have its custody

and control the sum of $200 per month as well as

any extraordinary medical care and attention re-

quired for the child ; that in addition to the Packard



128 James M. Fidler vs,

automobile and $20,000 in cash or securities there-

tofore transferred by petitioner to Ruth Fidler as

her share of and in full division of the property

of the parties, petitioner agreed to and did transfer

to her an additional sum of $7,000 in cash or securi-

ties. In addition to the foregoing, and with respect

to alimony, support and maintenance for Ruth

Fidler, the agreement provided as follows:

Seventh: In addition to the foregoing, and

on account of full and final payment of main-

tenance and support, alimony and alimony

pendente lite to Second Party, and counsel fees

and costs in any pending or future action be-

tween the parties hereto. First Party does

hereby redeliver to Second Party, and Second

Party will retain, those two (2) certain promis-

sory notes, being the same notes described in

Paragraph First of Amendment to Agreement

of August 20, 1943, in words and figures as

follows, to wit: * * *

After setting forth, verbatim, the terms of the

two promissory notes hereinbefore referred to, as

amended on October 21, 1943, the agreement goes

on to provide for additional payments in the form

of a third promissory note as follows:

In addition to the foregoing and in full and

final payment of maintenance and support,

alimony and alimony pendente lite to Second

Party, and counsel fees and costs in any pend-

ing or future action between the parties hereto.
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First Party will, upon the execution of the

within instrument, make, execute and deliver

unto Second Party one (1) promissory note, in

words and figures as follows, to wit:

$16,200.00.

Los Angeles, California,

February 4, 1944.

At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only at Los

Angeles, California, the sum of Sixteen Thousand

Two Hundred ($16,200.00) Dollars, without interest.

Principal payable in lawful money of the United

States. This note is payable in installments of

Three Hundred ($300.00) Dollars each month, pay-

able upon the first day of each and every calendar

month subsequent to the first day of March, 1944,

and any default in the payment of any installment

when due shall cause the whole note to become

immediately due and payable at the option of said

Roberta L. Fidler. Should suit be commenced to

enforce the payment of this note, I agree to pay

such additional sum as the Court may adjudge rea-

sonable as attorney's fees in said suit. Demand,

presentment for payment, protest and notice of

protest are hereby Avaived.

This promissory note is given by the undersigned

to the payee in accordance with an Agreement exe-

cuted by and between the parties this date, on

account of the support and maintenance of the

payee. Should payor, at any time during the term
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hereof, not have a radio contract under the terms

of which he receives a monthly sum equal to the

monthly sum he is now receiving under his present

radio contract, the monthly installments falling due

hereunder during said periods shall be reduced in

proportion to the amount of the reduction of his

present radio contract, and should payor have no

radio contract at all, then all monthly installments

falling due hereunder during said period, shall be

waived by payee, and payor shall not be required

at any future time to pay the balance of any re-

duced, or waived payments, hereunder.

/s/ JAMES M. FIDLER,
4362 Clybourne Avenue,

Burbank, California.

That Second Party accepts said three (3) promis-

sory notes, for her support and maintenance and

not in lieu of property rights, upon the following

conditions

:

(a) In lieu of other provision for the sup-

port and maintenance of Second Party during

her natural life

;

(b) In full payment, discharge and satisfac-

tion of all obligations or any thereof, on the

part of First Party to maintain or support

Second Party during her natural life;

(c) In full payment, discharge and satisfac-

tion of counsel fees and costs in any pending

or future action between the parties hereto.
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1

other than an action on said or any of said

promissory notes.

Eighth : That the installment payments provided

in the three (3) promissory notes hereinabove set

forth, being taxable to her as income, Second Party

will, from and after the date hereof, file such in-

come and tax returns and/or declarations, both

Federal and State, as are required by law, and will

include therein all such support and maintenance

i:)ayments received by her, and will pay all taxes

shown to be due and payable under such returns

and/or declarations.

Should any of the monthly installments provided

for in the said $16,200.00 promissory note, last

above described, be reduced or waived and the

payor not be required to make same, First Party

will give to Second Party, not for her support and

maintenance, ])ut as an absolute gift without con-

dition, sufficient moneys to enable Second Party to

pa}^ her income taxes, both Federal and State, when

due, on support and maintenance payments received

from First Party, but not on income received by

Second Party in excess thereof, without resort to

the support and maintenance payments provided

for in the two other promissory notes, above de-

scribed, it being the intention of the parties hereto

that Second Party will, during any period that the

payments under said promissory note last above

described are reduced or waived, have a net mini-

mum sum of $500.00 per month for her support and

maintenance.
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In the preparation and execution of the agree-

ment of February 4, 1944, petitioner and Ruth

Fidler were each represented by attorneys of Los

Angeles, California.

At the time of the execution of the agreement

and for several years prior thereto, petitioner's

principal business or occupation was that of radio

commentator and newspaper columnist.

The "present radio contract" referred to in the

agreement of February 4, 1944 (and in the amended

decree of divorce hereinafter referred to), was a

contract which was in force on February 4, 1944,

and March 20, 1944, between petitioner and the

sponsor of a weekly radio broadcast program under

which petitioner was engaged to render his services

as a commentator and reporter on said weekly radio

program. The term of the radio contract was 26

weeks. The sponsor, however, had the option to

renew and extend the contract of employment for

additional, successive terms of 26 weeks' duration.

In 1944 Ruth Fidler, as plaintiff, instituted an

action in the District Court of the State of Nevada

in the County of White Pine against petitioner, as

defendant, wherein she prayed that she be granted

a divorce from petitioner and that the agreement

of settlement and separation aforesaid of February

4, 1944, be approved by the court.

Ruth Fidler was represented in said action by a

firm of attorneys of Las Vegas, Nevada.

Petitioner never personally appeared in the Ne-

vada divorce action, but authorized an attorney of

Ely, Nevada, to appear for him.
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The divorce action was tried at Ely, Nevada, on

March 20, 1944, and a decree of divorce was ren-

dered in favor of Ruth Fidler against petitioner.

The formal decree of divorce as signed by the

judge of the court adjudged and ordered as follows:

Now, Therefore, it is hereby Ordered, Adjudged

and Decreed that the marriage relationship now and

heretofore existing between plaintiff and defendant

be and the same is hereby dissolved and the parties

are restored to the status of single persons.

It Is Further Ordered, Adjudged and Decreed

that that certain Settlement Agreement entered into

between the parties, dated February 4, 1944, be and

the same is hereby confirmed, ratified, approved and

adopted as a part of this Decree.

It Is Further Ordered, Adjudged and Decreed

that the defendant herein have the care, custody

and control of the minor child, named Bobbe Fidler,

Jr., until October 1, 1944, and thereafter the plain-

tiff is to have the custody of the child for the next

ensuing six months, or until April 1, 194,5; there-

after the custody of said child shall be distributed

to the parties for six months each, until further

order of this Court; that during the term plaintiff

has custody of the said minor child, defendant shall

pay to her for the care, support and maintenance

of said child, the sum of Two Hundred ($200.00)

Dollars per month.

It Is Further Ordered, Adjudged and Decreed

that the defendant shall pay to the plaintiff, in

accordance with the terms of said Settlement Agree-
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ment, the sum of Eight Hundred ($800.00) Dollars

per month, commencing forthwith and continuing

for a period of five years.

The Court herewith retains jurisdiction herein

with reference to the said minor child for the pur-

pose of making such orders as may hereafter appear

to best serve the interest of said minor child.

Dated and Done this 20th day of March, 1944.

HARRY M. WATSON,
District Judge.

The decree was inconsistent and ambiguous, in

that while it ''confirmed, ratified, approved and

adopted as a part" of it the settlement agreement

entered into between petitioner and Ruth Fidler on

February 4, 1944, and ordered petitioner to make

payments to Ruth Fidler "in accordance with the

terms of said Settlement Agreement," it also pro-

vided that such payments should be "the sum of

Eight Hundred ($800.00) Dollars per month, com-

mencing forthwith and continuing for a period of

five years."

When the Los Angeles attorney who had repre-

sented petitioner in the preparation of the settle-

ment agreement of February 4, 1944, received a

copy of the above decree, he immediately noted the

inconsistency of its provisions, and communicated

with Ruth Fidler 's attorneys in Las Vegas, Ne-

vada, concerning it, and suggested that the decree

be amended to reflect correctly the terms of the

settlement agreement.



Commissioner of Internal Revenue 135

The inconsistency in the decree was due to inad-

vertence, and Ruth Fidler's attorneys agreed that

the decree should be amended. A form of amended

decree was prepared, and on September 11, 1944,

Ruth Fidler's attorneys sent such form of amended

decree to the attorney at Ely, Nevada, who had

appeared for petitioner in the divorce action, and

requested him to present the proposed amended

decree to the court.

Thereafter, on September 18, 1944, upon applica-

tion of the attorney, the court ordered that the

decree of divorce be amended to recite correctly

the terms and provisions of the agreement of settle-

ment between petitioner and Ruth Fidler.

An amended decree, as filed on November 16,

1944, contained the exact terms and language as set

forth in the original decree above-quoted except

that the following paragraph was deleted:

It Is Further Ordered, Adjudged and De-

creed that the defendant shall pay to the plain-

tiff, in accordance with the terms of said

Settlement Agreement, the sum of Eight Hun-

dred ($800.00) Dollars per month, commencing

forthwith and continuing for a period of five

years.

and in lieu thereof the following paragraphs were

substituted

:

It Is Further Ordered, Adjudged and De-

creed, that defendant shall pay to plaintiff in

accordance with the terms of said Settlement
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agreement the sum of Eight Hundred ($800.00)

Dollars per month commencing forthwith and

continuing for a period of four years and five

months, the last monthly payment becoming

due and payable on August 1, 1948, providing,

however, that should defendant, at any time

before August 1, 1948, not have a radio con-

tract under the terms of which he receives a

monthly sum equal to the monthly sum he is

now receiving under his present radio contract,

monthly payments to the extent of the sum of

Three Hundred ($300.00) Dollars of said sum

of Eight Hundred ($800.00) Dollars per

month, shall be reduced in proportion to the

amount of the reduction of his present radio

contract and should defendant have no radio

contract at all, between the date hereof and

said August 1, 1948, then monthly payments to

the extent of the sum of Three Hundred

($300.00) Dollars per month of said sum of

Eight Hundred ($800.00) Dollars per month,

shall be waived and shall not be made to plain-

tiff by defendant, and defendant shall not be

required at any future time to pay to plaintiff

the balance of any reduced, or waived, pay-

ments hereunder.

It Is Further Ordered, Adjudged and De-

creed, that all executory provisions of said

Settlement Agreement which are not incorpo-

rated in this Decree in a plenary manner, are

herel)y declared to be binding on the respective
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parties hereto, and each of said parties is

hereby ordered to do and i)erform all acts and

obligations required to be done or performed

by said executory provisions of said Settlement

Agreement.

The amended decree was dated and signed by the

same judge who had tried the divorce action and

signed the original decree, in the following fashion:

Dated and Done this 20th day of March, 1944.

/s/ HARRY M. WATSON,
District Judge.

On and prior to March 20, 1944, petitioner had

paid and transferred to Ruth Fidler all moneys and

properties due to her under the terms of the settle-

ment agreement of February 4, 1944, had paid cer-

tain sums required to be paid to her attorneys for

representing her, and had made all payments to her

which had then become due and payable to her

pursuant to the terms of the promissory notes re-

ferred to and described in the agreement. After

March 20, 1944, and during the years 1944, 1945

and 1946, petitioner also paid Ruth Fidler all sums

which he was obligated to pay to her under the

terms of the settlement agreement and the decree of

divorce for the care, support and maintenance of

the minor child of the parties. In addition to the

foregoing, petitioner, pursuant to the terms of the

agreement and decree, paid to Ruth Fidler as ali-

monv and for her support and maintenance the
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sum of $800 each month during the period com-

mencing April 1, 1944, and ending December 31,

1946.

The divorce decree as amended remained in full

force and effect during the years 1945 and 1946.

During the period from February 4, 1944, to

December 31, 1946, the sponsor of the weekly radio

broadcast program hereinbefore referred to, to

whom petitioner was under contract on February 4,

and March 20, 1944, exercised its option to renew

and extend said contract with the result that peti-

tioner was continuously employed by this sponsor

during this period and received, under the contract

and the renewals and extensions thereof, monthly

compensation equal to the monthly compensation

which he had been receiving under said radio con-

tract on February 4 and March 20, 1944.

On his income tax return for the calendar year

1944, petitioner claimed deductions in the sum of

$9,000 by reason of alimony payments made to Ruth

Fidler during said year. Of this sum, $1,800 was

paid by petitioner prior to the rendition of the de-

cree of divorce on March 20, 1944, and at the trial

of this proceeding, petitioner conceded that such

sums aggregating $1,800 paid prior to the decree of

divorce would not be properly deductible by him.

In his income tax returns for the calendar years

1945 and 1946 petitioner claimed deductions in each

year in the sum of $9,600 by reason of the alimony

payments made to Ruth Fidler during those years.
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Respondent, in his notice of deficiency, disallowed

the deductions claimed in each year upon the

ground that ''said amounts do not qualify as proper

deductions under the provisions of section 23 (u) of

the Internal Revenue Code.''

In the year 1937, petitioner acquired by assign-

ment and transfer from William N. Selig a stock

of literary properties consisting of all of Selig 's

literary rights, motion picture rights and other

property rights, of every kind and nature, in ap-

proximately seventy-five published novels and stage

plays, and approximately 2,000 original manu-

scripts, scenarios, and motion picture shooting

scripts. Petitioner paid Selig $5,000 for these

properties.

A Mr. Bente], who was a literary agent and

friend of 7)etitioner, induced petitioner to buy the

literary ])roperties. Bentel advised petitioner that

Selig was in failing health and was willing to sell

these properties at what Bentel considered to be a

reasonable price because among them were some

properties w^hich Bentel believed were quite good

and which might be sold to motion picture studios

at a profit.

Petitioner had an oral understanding with Bentel

that Bentel would conduct a campaign to sell the

stories, books, or plays, and that after petitioner

recouped his $5,000 investment from such sales, he

and Bentel would thereafter divide the returns on

a ''fiftv-fiftv" basis.



140 James M. Fidler vs.

After the literary properties were acquired, a

tabulation was made of them, and they were placed

on display in the offices of Bentel.

Petitioner purchased the literary properties with

the intention of attempting to sell some of them at

a profit. They were not purchased for use in his

work as a commentator or columnist, and none of

them was ever used in such work. No sale of any of

the literary properties was consummated prior to

1945, although at one time petitioner and Bentel

thought a studio was going to purchase a book en-

titled ''Under Two Flags." In 1945, petitioner sold

all of the literary properties acquired from Selig

for $250, to Eric Ergenbright, who was, and had

been, an employee of petitioner for many years.

In his income tax return for the year 1945, peti-

tioner claimed a deduction in the amount of $4,750

as an ordinary loss. In determining the deficiency

the respondent disallowed the claimed deduction

stating that the ''ordinary loss claimed of $4,750.00

from sale of Selig Library of books and manu-

scripts has been determined to be a loss from the

sale of capital assets held for more than six months

and subject to the provisions of section 117(b) and

(d) of the Internal Revenue Code."

Opinion

Raum, Judge:

1. Petitioner seeks to deduct the payments of

$800 a month made by him to his divorced wife,

Ruth Fidler, in accordance with the divorce decree
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and the agreement between them adopted as part of

the decree. Section 23 (u) of the Internal Revenue
Codei allows a divorced husband to deduct pay-

ments made by him to his divorced wife which are

includible in her gross income under Section 22

(k).2 The issue herein is whether the payments in

controversy were "installment payments discharg-

ing a part of an obligation the principal sum of

^Sec. 23. Deductions from Gross Income.
In computing net income there shall be allowed as

deductions

:

3f * •Jfr

(u) Alimony, Etc., Payments.—In the case of a
husband described in section 22 (k), amounts includ-
ible under section 22 (k) in the gross income of his

wife, payment of which is made within the hus-
band's taxable year. * * *

2Sec. 22. Gross Income.
* 4fr *

(k) Alimony, Etc., Income.—In the case of a
wife who is divorced or legally separated from her
husband under a decree of divorce or of separate
maintenance, periodic payments * * ^ received sub-
sequent to such decree in discharge of, * * * a legal

obligation which, because of the marital or family
relationship, is imposed upon or incurred by such
husband under such decree or under a written in-

strument incident to such divorce or separation
shall be includible in the gross income of such wife,
* * * Installment payments discharging a part of

an obligation the principal sum of which is, in

terms of money or property, specified in the decree
or instrument shall not be considered periodic pay-
ments for the purposes of this subsection; except
that an installment payment shall be considered a
periodic payment for the purposes of this sub-
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which is, in terms of money or property, specified

in the decree or instrument" incident to such de-

cree. If they were such 'installment payments,"

then they are not taxable to the divorced wife as

income under Section 22 (k), nor are they deductible

by the husband under Section 23 (u). Respondent

contends that the $800 monthly payments constitute

nondeductible 'installment payments," and, in the

alternative, that $500 of each $800 payment is non-

deductible.

We think it clear that the $800 monthly pay-

ments required by the divorce decree, as amended,

consisted of two separate components of $500 and

$300, each. Petitioner was obligated to pay $500 a

month unconditionally for 53 months, the unexpired

period covered by the first two notes under the

separation agreement; moreover, he was obligated

to pay an additional $300 a month for the same

period, depending upon his employment as a radio

commentator. If he should fail to obtain subse-

quent radio contracts, the obligation in relation to

the $300 payments was to cease ; if he should ol)tain

such contracts with reduced compensation, his obli-

gation to the extent of $300 monthly was to be

diminished proportionately. That the $800 pay-

ments consisted of these two separate parts is plain

section if such principal sura, by the terms of the

decree or instrument, may be or is to be paid within

a joeriod ending more than 10 years from the date

of such decree or instrument, but only to the extent

that such installment payment for the taxable year
of the wife * * * does not exceed 10 per centum of

such principal sum. * * *
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not only from the face of the decree, but also from
the separation agreement which was explicitly in-

corporated into the decree by reference.^

The obligation set forth in the decree was stated

to be ^'in accordance with the terms of * * * [the]

Settlement Agreement" of February 4, 1944, and

the decree itself expressly approved and "adopted'^

the agreement as part of the decree. And in the

separation agreement, which was thus made part

of the decree, petitioner agreed to redeliver to his

wife two promissory notes calling unconditionally

for payments of $500 a month. These notes were set

forth verbatim in the agreement. In addition the

agreement required petitioner to execute and de-

liver a third note, payable in installments of $300

a month over the remaining period covered by the

first two notes. The third note, also set forth ver-

batim in the agreement, explicitly provided for re-

duction or elimination of the payments thereunder,

depending upon petitioner's earnings under radio

contract.

We are satisfied that to the extent of $500 a

month petitioner's payments are '^ installment pay-

^Compare Edward Bartsch, 18 T.C. 65, 69 (affirmed,

..F. 2d ..(C.A.2)): * * * The plan of payment
may have been a single plan, but we do not think

that requires us to press the payments under both
paragraphs in the same mold when the parties

themselves have differentiated them. * * *

The divorce decree wrought no change in the tax

aspects of the situation. It did no more than carry
over into the decree the unfulfilled obligations of

petitioner and Sarah under the separation agree-

ment, * * *.



144 James M. Fidler vs,

ments" and therefore not deductible. As was said

in Estate of Frank P. Orsatti, 12 T.C. 188, 191-192:

* * * it is of no importance that under the

settlement agreement one must multiply the

specified weekly payments by the number of

weeks over which they were to be paid to de-

termine the principal sum specified. There is

at best only a formal difference between such

a decree and one where the total amount is

expressly set out. * * *

See also Frank R. Casey, 12 T.C. 224, 226; Harold

M. Fleming, 14 T.C. 1308, 1311.

To the extent of $300 a month it is at least

equally obvious that there was a "principal sum"
within the meaning of the statute. The obligation

to that extent had its inception in the agreement of

February 4, 1944, and the third note given pursuant

thereto. The note was in the principal amount of

$16,200. Petitioner specifically promised to pay to

his wife "the sum of Sixteen Thousand, Two Hun-

dred ($16,200.00) Dollars, without interest," in in-

stallments of $300 on the "first day of each * * *

month subsequent to the first day of March, 1944."

The agreement (and notes set forth therein) were

explicitly made part of the decree,^ and it is difficult

4To the extent that there may be any conflict be-

tween provisions of the agreement and other parts

of the decree, it is abundantly clear that it was the

intention that the agreement was to be controlling.

In one respect in which there was such a discrep-

ancy, the d(^cree was thereafter amended to conform
to the agreement, as shown in our findings.
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to see why we do not have here "installment pay-

ments discharging a part of an obligation the prin-

cipal sum of which is * * * specified in the decree or

instrument." The words of the statute are plain,

and it is clear that the present situation is covered

by those words.

Petitioner stresses the fact that his liability in

respect of the $300 payments could be reduced or

eliminated if he should fail to obtain future radio

contracts with at least the same level of earnings.

True, such contingency did exist. But we can find

nothing in the language of the statute or the legis-

lative history that would justify refusing to apply

the clear statutory provision. A similar contention

was considered and rejected in J. B. Steinel, 10

T.C. 409; Estate of Frank P. Orsatti, supra; Har-

old Fleming, supra. In John H. Lee, 10 T.C. 834,

and Roland Keith Young, 10 T.C. 724, relied upon

by petitioner, no "principal sum" was specified

anywhere, and the fluctuating character of the pay-

ments was such that it was not thought reasonably

possible to spell out a principal sum of an obliga-

tion. The Lee and Young cases were relied upon

by the petitioners in the Orsatti case, but we held

that they "are distinguishable upon the terms of

the instruments involved in those cases." 12 T.C.

at p. 192.

We are aware that the Court of Appeals for the

Second Circuit has recently reversed our decision in

F. Ellsworth Baker, 17 T.C. 1610, and has rejected
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the theory of the Steinel case. 205 F. 2d 369. We
have therefore carefully re-examined our decision in

the Steinel case, but can find no basis in the statute

for refusing to give effect to its plain language.

Notwithstanding the great respect that we have for

the Court of Appeals, we feel that we must continue

to adhere to the theory of the Steinel case. Cf.

American Coast Line v. Commissioner, 159 F. 2d

665, 668-669 (C.A. 2) ; Estate of William E. Ed-

monds, 16 T.C. 110, 117.

2. The remaining issue relates to the loss of

$4,750 sustained by petitioner upon the sale in 1945

of the books and manuscripts he acquired from

Selig.

The petitioner contends that the respondent erred

in treating the loss sustained as a long-term capital

loss from the sale or exchange of ^'capital assets";

that the literary properties sold fell within those

types of property which were expressly excluded

from "capital assets" in Section 117(a)(1), i.e.,

** stock in trade of the taxpayer or other property

of a kind which would properly be included in the

inventory of the taxpayer if on hand at the close of

the taxable year, or property held by the taxpayer

primarily for sale to customers in the ordinary

course of his trade or business * * *;" and that the

loss was an ordinary business loss deductible in full

under the provisions of Section 23(e).

Section 23(e) provides that in computing net in-

come of individuals there shall be allowed as deduc-

tions losses sustained during the taxable year (1) if
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incurred in trade or business; or (2) if incurred in

any transaction entered into for profit, tliougli not

connected with trade or business. Section 23(g)

provides that losses from sales of capital assets

shall be allowed only to the extent provided in Sec-

tion 117.5

^Sec. 117. Capital Gains and Losses.

(a) Definitions.—As used in this chapter

—

(1) Capital Assets.—The term ''capital assets'*

means property held by the taxpayer (whether or

not connected with his trade or business), but does
not include

—

(A) stock in trade of the taxpayer or other
property of a kind which would properly be in-

included in the inventory of the taxpayer if on
hand at the close of the taxable year, or prop-
erty held by the taxpayer primarily for sale to

customers in the ordinary course of his trade
or business;

(B) property, used in his trade or business,

of a character which is subject to the allowance
for depreciation provided in section 23(1), or

real property used in his trade or business;
* * *

(5) Long-Term Capital Loss.—The term ''long-

term capital loss" means loss from the sale or ex-

change of a capital asset held for more than 6

months, if and to the extent such loss is taken into

account in computing net income

;

(b) Deduction From Gross Income.—In the case

of a taxpayer other than a corporation, if for any
taxable year the net long-term capital gain exceeds

the net short-term capital loss, 50 per centum of

the amount of such excess shall be a deduction from
gross income. * * *.

* * *

(d) Limitation on Capital Losses.

—



148 James M. Fidler vs.

Petitioner bought the literary properties in ques-

tion from William N. Selig in 1937 and sold them
in 1945. During that eight-year period he never

consummated a sale of any of them. While he testi-

fied that he and Bentel made efforts to sell various

books and stories to some of the motion picture

studios, when asked on cross-examination to name
some of the prospects approached regarding their

sale, he replied:

A. I don't know that I could specify with

stories, to which studios. There were several stories

involved, several books involved, and some of them

were hot and some were cold. One in particular that

was hot, that we though was sold, was a book called

'* Under Two Flags." I believe that was the title.

The book called "Under Two Flags," Mr. Bentel

and I both believed that the sale—and I think the

sale was to have been to RKO, we both believed the

sale was in the bag. About that time another studio

made a motion picture, which they titled "Under

Two Flags," and it kayoed, or whatever you want

to call it—it stopped our sale.

(2) Other Taxpayers.—In the case of a tax-

payer, other than a corporation, losses from sales or
exchanges of capital assets shall be allowed only to

the extent of the gains from such sales or ex-

changes, plus the net income of the taxpayer or

$1,000, whichever is smaller. For purposes of this

paragraph, net income shall be computed without
regard to gains or losses from sales or exchanges
of capital assets. Tf the tax is to be computed under
Supplement T, "net income" as used in this para-
graph shall be read as "adjusted gross income."
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It is upon such evidence that the petitioner relies

to show that he was engaged in trade or business

with respect to the literary properties. We are

satisfied on the record before us that petitioner's

only business or occupation was that of radio com-

mentator and newspaper columnist. He did not

purchase the literary properties for use in that

business. While it is true that an individual may
engage in more than one business, he has not estab-

lished that he did so. He made an investment in

the literary properties with the hope or expectation

of selling them at a profit. That hope or expecta-

tion was never realized during the period from 1937

to 1945. The only sale of any of these properties

ever made by him was the sale in 1945 to one of his

employees. He may have held them for sale, but

not "primarily for sale to customers in the ordinary

course of his trade or business." He did not or

could not show any activity from which we can find

that he engaged in a trade or business with respect

to the literary properties. Neither did he show that

these properties constituted stock in trade or prop-

erty of a kind which would properly be included in

inventory. See Section 22(c), Internal Revenue

Code. The properties in which he invested were

held by him for more than six months, and inas-

much as he has not proved that they fell within

the types of property excluded from the term "cap-

ital assets" in Section 117(a)(1), the respondent

did not err in determining that the loss sustained

upon their sale was a loss from the sale of capital

assets and subject to the provisions of Section 117
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(b) and (d). Had petitioner sold the literary prop-

erties at a profit, he would no doubt have claimed

that they were capital assets and that he would

have been entitled to the favorable treatment ac-

corded to capital gains. We think that these prop-

erties did constitute capital assets, and that peti-

tioner must accept whatever tax disadvantages

attach to such assets when they are sold at a loss.

Review by the Court.

Decision will be entered for the respondent.

Served September 25, 1953.

The Tax Court of the United States

Washington

Docket No. 27910

JAMES M. FIDLER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Findings of Fact and Opinion, pro-

mulgated September 25, 1953, it is
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Ordered and Decided: That there are deficien-

cies in income tax as follows.

Year Deficiency

1944 $ 7,316.60

1945 10,293.79

1946 6,992.74

/s/ ARNOLD RAUM,
Judge.

Entered Sept. 29, 1953.

Served Sept. 30, 1953.

In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 27910

JAMES M. FIDLER,
Petitioner,

vs.

COMMISSIONER OP INTERNAL REVENUE,

Respondent.

PETITION FOR REVIEW OF DECISION
OF THE TAX COURT OF THE UNITED
STATES

The petitioner and taxpayer in this cause, James

M. Fidler, hereby petitions for a review by the

L^nited States Court of Appeals for the Ninth Cir-

cuit of the decision of The Tax Court of the United
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States rendered and entered in the above-entitled

cause on September 29, 1953, 20 T.C , No. 149,

determining deficiencies in the petitioner's federal

income taxes for the calendar years 1944, 1945 and

1946 in the respective amounts of $7,316.60,

$10,293.79 and $6,992.74.

On January 31, 1950, the Commissioner of In-

ternal Revenue mailed to the petitioner a notice of

deficiencies in taxes for said years and statement.

Within ninety days thereafter and on April 26,

1950, the petitioner filed a petition with The Tax

Court of the United States for redetermination of

said deficiencies in taxes under the provisions of

Section 272 of the Internal Revenue Code. The

decision of The Tax Court sustaining the deficien-

cies in taxes was entered on September 29, 1953.

The controversy involves the proper determina-

tion of the petitioner's liability for federal income

taxes for the calendar years 1944, 1945 and 1946

and presents the following questions: (1) whether

the petitioner was entitled to deduct alimony pay-

ments of $9,000, $9,600 and $9,600 made by peti-

tioner to his divorced wife during the years 1944,

1945 and 1946, and (2) whether the petitioner was

entitled to deduct in full a loss of $4,750 resulting

from the sale by him in 1945 of certain books and

manuscripts.

The petitioner is a resident of Los Angeles, Cali-

fornia. The review from said decision is sought in

the United States Court of Appeals for the Ninth
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Circuit in which circuit is located the collector's

office, namely, Collector of Internal Revenue for

the Sixth District of California, Los Angeles, Cali-

fornia, to which the petitioner made his federal in-

come tax returns for the calendar years 1944, 1945

and 1946, and which are the returns in respect of

which the deficiencies arise. This petition for re-

view is filed pursuant to the provisions of Sections

1141 and 1142 of the Internal Revenue Code.

Dated this 15tli day of December, 1953.

/s/ RAYMOND C. SANDLER,

/s/ NELSON ROSEN,

Counsel for Petitioner,

James M. Fidler.

Affidavit of Service by Mail attached.

Filed December 18, 1953, T.C.U.S.



154 James M. Fidler vs.

[Title of Court of Appeals and Cause.]

Tax Court Docket No. 27910

NOTICE OF FILING OF PETITION
FOR REVIEW

To: Commissioner of Internal Revenue, Washing-

ton, D. C, and to Daniel A. Taylor, Esquire,

Chief Counsel, Bureau of Internal Revenue,

Washington, D. C.

Please Take Notice that the petitioner in the

above-entitled matter, James M. Fidler, has filed

with the Clerk of The Tax Court of the United

States a Petition for Review by the United States

Court of Appeals for the Ninth Circuit of the de-

cision of The Tax Court of the United States ren-

dered and entered in the above-entitled cause on

September 29, 1953.

A copy of said Petition for Review is herewith

attached and served upon you.

Dated this 15th day of December, 1953.

/s/ RAYMOND C. SANDLER,

/s/ NELSON ROSEN,
Counsel for Petitioner,

James M. Fidler.

Received and Filed December 18, 1953, T.C.U.S.
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ibk> aK. .coui.
ttioior M>rcl> I.

I9l)(uudi
.)

1 C» m U> (•••M
4 plui cU»a 7 U.

SHORT-TERM CAPITAL CAINS AND LOSSES—ASSETS HELD NOT MORE THAN « MONTHS

1/14/44 5886. to

$

5875. )0 -10* ».

100

100

100

too

Totel net thort-ttnn capital gain at low (entCT in lint I , column 3, ef »umm«Ty btlow) . lO .TO
LONG-TERM CAPITAL CAINS AND LOSSES—ASSETS HELD FOR MORE THAN « MONTHS

-43S4 4Zi?Z4o

^, .,, .^, 4i7Ulbd,bi4«.flU
^ffi^b^' 108» K '-^TSS-.- >fr
9/1B/44 Q51Q ^ Q345_ 50-

11727714 tSos t; BSooTJs

W^Lii.. ..i?.^j 'QC !.?562'. >6'

$..„

n«t lopt-ttiro capital gain or low (enter in line 2, column 3, of ttunmary below)_

1628.1)1

1977.7ki
-TiTff:ir-

988

2282

838

87m
If
78

69
SUMMARY OF CAPITAL GAINS AND LOSSES

J net ttwfl-lenn capital (aio or loM .!)

1 net long-term capital gain or loM

10,7(1

83816^

4. Htt tain or \om to b« uk«n into

ocouat tnm partnvshiM kad i mwimw
tn»t fuiHU

t gain in column 5. line* I and 2. (Enter on line I, Schedule D, page 3, Form 1040) _

t lou in column 5, linei 1 and 2. (The amount to be entered on line I, Schedule D. page 3, Form 1040, i< (I) thii item or

2) net income, or adjuated groM income if Ui i> computed by uae of the tax table on page 2, Form l(>40. computed
rithout regard to capital gain» or loaaei, or (3) $1,000. whichever it tmalleit) _

J. Tout am (U. m bM Cakaa
Mt oJwM 2, >. •ol 4

Jl£
83S
849

^L
61
JliL.

COMPUTATION OF ALTERNATIVE TAX
jha wJyjf^yu had an eaeaaa of net loog-tarM capital gain ont net ahnrtjerm cap»a< Io««, anJ Bna 5. pf 4, Farw 1040, «ac««J» $16,000_

IO,,N£^mal

ft. Partial tax (line 6 plua line I0)_

)yK% of line 2

t income (line 3. page 4. Form 1040)
xn of net long-term capital nin over net tKort-term
apiul loaa (line 2. column 5 (a), leaa line I. column
»(i). of lummary above)

inary net income (line I leaa line 2) _.

K Surtai cscmption* (line 4. page 4, Fonn 1040)..

mce (lurtax net income).

taa on line S. (See Surtax Table in Form 1040
Inttructiona). .

bnary net income (line 3, above). (If partially tax-

sempt intereat ia included, lee Tax CompuUtion
Inttruction* on page 4 of Form 1040 Inatructioni) .

1: Normal-tax exemption (line 8, page 4. Form 1040).

ancc tubject to normal tax

»-..j&a7.25

838
.62BS£l

ICXXD

61886

35791

J
62886

500

62386

Ji

6S

a:

oc

A2

42

OC

tax (3% of line 9)

13. Alternative tax (fine 1 1 pkia line 1 2)

14. ToUl normal tax and lurtaz (line 6 plua line 10, pag* 4.

Form 1040) —

-

— Ji:Tax liability (line 13 or line 14. whichever ia the kaacr).

4a(r (Enter on line II. page 4. Form 1040)..

$ 1871.

1

iy

^ 37663.( 1^

419.14^

$ 38082.; 5^

38342.:^
38082,: 5^

(2) PROPERTY OTHER THAN CAPITAL ASSETS

I. Kimd of pwpty 4. C«atarath«
% Ckpenar td tale %nd coaC 6. DcpncMtwn allowed («r

alknrablc) unoc acqtiiMtjoo

or Ma/rh I. 191)

(•uacfa tcbaduk)

$

7, 0»m <m kaa (rnKi— )

phi* obIubwi 6 kaa th*

Total n«t gain (or loaa) (enter 00 line 2. Schedule D. page 3. Form 1040) _. *

iV itam in thU achaduU waa acquirMl by you otharwiaa than by purchaaa, attach a atatamant asplaininc how acqulrad-

I SE





Commissioner of Internal Revenue 159

James M. F idler

1944: Income Tax—Los Angeles

Schedule "C"
Income

:

Radio program $103,500.00

Syndicated column 9,304.80

Miscellaneous (sound tract) 1,000.00

$113,804.80

Expense

:

Office $ 4,579.42

Automobile 692.63

Social Security Tax paid on em-

ployees 463.33

Publicity, entertainment, etc 1,768.87

Subscriptions to publications 137.09

Columns and stories purchased from

others 6,801.50

Salaries of staff 18,766.48

Attorney fees 2,320.00

Agent 10,350.00 45,879.32

Net $ 67,925.48

Schedule "G"
Other expense

:

Gardner $ 153.10

Water 83.57

Manager—Apartment house 600.31

Gardner—Apartment house 140.00

Gas 378.65

Water and electricity 742.19

Miscellaneous 32.51

Laundry 510.66

Telephone 66.86

Refrigerator service 72.00

Cleaning 12.99

Replacements 115.56

Insurance 242.82

Taxes 680.79

Total .$ 3,782.01

Repairs

:

Plumbing $ 121.78

Painting 2,500.00

Electric 21.48

Total $ 2,643.26
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P« n»t Itamlza deduction! if—(I) You datarmin* your tax from tha tax tabU on paga 2, or
(2) Your total Income It $5,000 or mora and you claim tha $300 standard deduction . » • .

If husband and wifa living togather at and of yaar file aaparata returns and one itemizes daductiona,
4.ha other must file his or her return on Form 1040, and must also itemize deductions.

DEDUCTIONS
DMcribt a«liictia>i> • «1 uau to •hoB paid. I( man fern a n-dmL bM dahacUam et> iqanu thmt of ptpm ual •luih u o.-««. Amm

G>nlriI>utMn(

.X..JuJIar..Cheat
$- 5.

M-
00

$- 485.

Christmas Seals 10.
A^sta Oa. Children's Home 2<r>. 00
Salvation Ar -ijr 10. OO

Allowsble GmtributiofM (not in excess of IS percent of item S. psfe 1)... Jli..

$

30.

Inttrett ISecurliyTiyillanbnaT'^ahY '36". 03"

ToUl Interest )3

Autumulille LiCHnse— "
$..-

9-. 90-

ig--
09-
50"
B6--

2533.

Turn

TTewT'^txicbnBr.B;
ii-vs.

Clut DuB« Tax "33:

)7

Lotsct from fire,

ttonn, thtpwreck, or

other casualty, or

theft

$

ToUl Allowsble Losses (not compensated by insurance or otberwisc)

) ....

Medical and dwital

axperuM

.

Enter 5 percent cf item $, page 1, and subtract from Net Expense*...

Allowable Medical and Dental Expenses. Sec Instiuctiaa (or limiutian ...

$

....

Mucellaneou*

Cadodiif iIiaM!7,nMr-

litaklt kwd rnmiam,

cdal MkIm for

lkkliad.elc)

1

9000

AT 1 ninny
,

. 9000^ X)--

Total MiscdUncous Deductions ., 00

TOTAL DEDUCTIONS i 12048 96^

TAX COMPUTATION—FOR PERSONS NOT USING TAX TABLE ON PACE 2

1. Enter smount shown in item S, page I. This is your Adjusted Cross Incame .. . ...— ••.

I Enter DEDUCTIONS (if deductions sre itemized sbore. enter the total of such dcductioos: if adjusted gross incamt (bic I,

above) is $5.0(X) or more snd deductions sre not itemiud. enter the standard deduction ol $500) ....

). Subtract line 2 from line I. Enter the diderenca her*. This is your Net Income...„ ....

4. Eater your Surtax Exemptions ($S00 for each person listed in item 1, peg* I) . ~
5. Subtract line 4 from line 3. Enter the diferencc her*. This it yo>v Surtax Net Income— —
& Ubc the Surtax Table in instiuctian sheet to figure yva Surtax on amount entered on Bnc S. Eater the anoiat bm
7. Copy the figure you entered on line 3, above. (If line 3 induds* partially tax-exempt inter«*t.ie* Tax Coraputatsoa InrtiuetioM)..

& Enter your Normtl-Tsz Exemption ($500 if retwB includes income of only one pCTsaa:othcrwit*t*a Tax CoopUatignlaitnidiaai).

9. Subtract tine 8 from line 7. and enter the ditfercact here . . ... „.„_
10. Ealar here 3 pcrtxnt of line 9. This is your Normal Ttx....„ ._..... _i— , .. .

11. Add the figure* on bias (snd It, snd enter the total here. (If ahemativ* tax conputatian is —d* an ttparaU SchaAil* D.

aittr here tax from line 15 of Schedule D) - —
H |w oaad Ih* $509 standard dadactiea a fee 2. £ngard k** U. U. A 14, Md c*fT« ha IS* **M if«|«i lealaall

1 1116)..11 Eatir hare any income tax payments to a fcrci^ country «r U S. pessettaoa (attadi Fa

\i. Eaicr here any income tax paid at tawa aa tas.frat corcaaat bead inltratt

—

14. Add dM figurtt on iiact 12 tad 13 and cattr iht total hare...

Iiaubtractfaicl4fr«alia(ll. Eatir th*dM«naa bB**ad iailamfc pa«i t. Tl» b yaa laa..

$._..7J57.7.4.

12048
12.'

iXL

12.

J2_.

62725

.6372S

ft.'Vgft

TMft

,.a»ei

t g8082j35

D&:̂

.^

**.*.<

C^
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hi!5SP0NDi!:NT»S EXHIBIT F

FORM 1040
(-

I Initniction. for filling on, renira.

U. S. INDIVIDUAL INCOME TAX RETURN -^^^^^^^ -i*.

irMrtafMil 1945 .nd Ml*- t«^"* W B

EMPLO

I

ratarn, h

I RtulpU

19*5, indtndliii ...
••^ ,|^

K°7» iiTiS?™ £sr;>'ffi '"SL'iw «•* f™ • I

«

rrji-::iry^-^t..'^nrina-i^^^

Your

I (or t huih«nd uid wtfc.'w'boib'fat

I
n4me J.ames M. Tidier

(PUASB PWNT.'i/ihi.iiiiii'

a4dress A?5.?..?..... Oower
(PliASBraiNT."sir;ii";id"iii^

-J?.lk?!?.?A..28_ Los Angeles Callf(QiT or town, jxaul m« oumb^")" (Cwi)" -~^^^^-~r

|ap.tion ...Commen.tfttor & ..Co.l.mnj sUn..-,, w„^-^ „-

— tame A_.'L§51£S I'-Fi

ki^tMd)M M liMM, tr If tUt h a WM. W ll H IWi—
TNETAxinpuniMtr

li iMtncflM 1) witk IMS
kiHiltMrnppwtlrMi)
^^

t raWhm •( Mk.

7- 3. Enter here the total amount of vour dividends and inr^-n^f ««,i-j •

*" ""^ *" "*

enuneo. obligation, onlm wholly excmp, fromSoa) _t „A .^.!.!^'*'"'« ""~" '~"'^
4. If you received any other income, give details on page 2 and enter the total here
5. Add amounts in items 2. 3. and 4. and enter the total here

' Howto
Fi{ure

Your Tax

-2-

Tax Duo
or

Refund

If item 5 include* income* of both hu»b»nd
«nd wife, thow hu»b»ndi income here, $.

« l5Qa..CQ.

63001.^3

73794.96

; wife"* income here, $...

IntMit

L

"6. Enter your tax fi-om uble on page 4. or from line 15. page 3

?^^T^\*u^^?° P,*'*^ °° yo'ir ^945 income tax?
K,n.) ay withholding from your wages
(B) By payments on 1945 Declaration of Etima'tedTa'xVZ."

336,40
37331 ,23

Enter tot«J here <

8. If your tax (item 6) it larger than payments (item 7), enter MLANCE OF TAX DOE here
9. IfyoD ^- .^ '

cCfS'^l'^lrJ^ "' '*'«^ '^''' y°"^ "^ Citcm 6). enter the OVEAPAYHEMT herel'

If rou filed . return for i prior rear. wh»— rk-

1

, TQ^7~lTprior 7e«r, wh«t wu the latat year? .1?.44.

To which Collector* office did
-aot

Tdi

14 TOO nay
Mnoont claimed in item 7 (B), aSore? . li9.».Me9XM..

35077.

37667.

2690. LI

^

^
z

Jj r??' '^ C* hnaband) making a *eparate f«i>m for 194V ~
If It*, wnte below: ("?«•'• oe''"ifc"^
Name of wife (or huabaod) ..

Collector'* ofice to which aent

Lo.in«;r^nf;^,«

3/9/46_
"(i>i)""

C9ntMLJ8ldc.„.
'(iTtkiiVa jote MiB o4'h«"iiiinTMd"wifirit«Mrg





±68

1. G»((rfafioaity(toc*l amoniit jroa paid in)

1. AaKMnc recciTcd ui-frec in prior Tcan..

3. Reauiiklcr ol foai con Qiat 1 Icn line

2) —

4. Toul tmouot rccdred chii jau

}. Bzcca*, if taj, of line 4 ora line 3-

6. Eater line }, or 3 percent of line 1, whichever ii iicater
(Mb* twili li«i !» ttmmt t^m m tmtrn)

illKllll B^-mCOMI mOM IKNTS AND iravALTia

Apartaent honte

Net pro6t (or Ion) (col. 2 le

tum of coU. 3, 4, ind })

66S0.C0 1264.40

"TSOT" "^sssr-

1004. C

6

2962.18

tiiii*^! c. pworrr (on lou) pnom mminkss on raomsiON. (r. I aMaia PMfa lM*r>

(Sute (1) natore of bosineu flonimwntAtnr Anil P^»^ll^nn^ y^^ boiiocM ounc _
See Schedule C Attached

1. Total receipt* _..

COST OF GOODS SOLD
(To be omd where inventoriei An ao

iococnc-detcnninina f&ctor)

(Battr the letter* "C" or "C or M"
oa line. 2 .oil t U ioTcnioria u»
Ttlurd (t either COM, or OMt or
market, whichcrcr is to>wer)

2. Inrectorj at beginning of year...

3. Merchandiae bonght for lale.

4. Ubor

}. Material and Mppliea

6. Other cottt

(explain in Schedule G)

7. Total of Unci 2 to 6

8. Lett inventory at end of year

9. Net ccwt of goodt told (line 7

IcM line 8)

10. GroM profit Oine 1 Icm line 9)..

S

OTHER BUSINESS DEDUCTIONS
11. Salariet and wagct not in line 4

12. Interett on butinru indcbtednett

13. Taxet on botinett and boiinett property.

14. Loatcs (explain in Schedule G)

15. Bad dcbu anting from tales or lerricet..

16. Depreciation, obsolescence and depletion

(explain in Schedule F)

17. Rent, repairs, and other expentet

(explain in Schedule'G)

18. Amortization of emergency facilities

(attach sutemeot)

19. Net operating lou deduction

(attach sutement)

20. Total of lines 11 to 19

21. Total of lines 9 and 20

22. Net profit (or low) (line 1 let. line 21) .

chiiiili P.—qAim AMD tOeWl'FIWm %AIM» OW KXCMANOM OP CAPITAL AMrrt. KTC.

1. Net gain (or lott) from tale or exchange of capital attett (from separate Schedule D)

2. Net gain (or loat) from sale or exchange of property other than capiul assets (from separate Schedule D)

•choArt* L—INCOMK FMOM PANTNUISMIPS, nTATCS AND TMUtTS, AND OTMUI tOUNCn

J|f{gC_iail_|ddrcts of partnership, syndicate, etc Amount,

Name sod addrett of estate or tnut. Amount,

Other sources (itate nature) , Amount,

Total
'.

Total Incom* from obovo toiircos CEntor Item 4, pogo 1).

1389. 3<

65361.

4750.

t 63001.

t

iliiiiili P.—OtPLANATiON OP DKOUCTION POK DmiKCIATIOM CLAIMKD IN tCHCOULO AND C

( MMap. IMS BiMir ri lIM
tCtslSillsriBrit
(OstllBMtltal

•Mastatar..

S^ *• ^ kttaohi A-t obeAul-

1

•yST

I O^—CXPLANATION OP COLUMNS « AND ( OP tCHEDULK B, AND LINKS «, U, AND 17 OP SCHEDULE C

UaSa tU,^ Ltatrt UaSk tti0mam L^
!ll.

s•«"BttHChBd"«Ch«(

•
»

- i»-4Wtr-i





Commissioner of Internal Revenue 16H

James M. Fidler

1945 Income Tax—Los Angeles

Schedule C
Income

:

Radio program $ 93,750.00

Syndicated column 14,540.91

Miscellaneous 75.00

Total $108,365.91

Expense

:

Office $ 4,795.44

Automobile 369.06

Social Security Taxes 621.66

Publicity and entertainment 1,889.55

Subscriptions and dues 189.65

Columns and stories purchased 5,540.00

Salaries 28,054.23

Attorney fees 1,320.00

Agent 's commission 225.00 43,004.59

Net $ 65,361.32

Schedule G
Other Expense

:

Apartment hou.se manager $ 540.00

Gardner 110.00

Gas 306.92

Water and electricity 810.89

Laundry 326.55

Supplies 136.43

Telephone 84.38

Refrigeration service 72.00

Miscellaneous 60.51

Insurance 79.50

Taxes 435.00

Total $ 2,962.18

Repaii-s

:

Electric $ 29.90

Painting 818.00

Plumbing 89.61

Miscellaneous 66.55

Total $ 1,004.06



164 James M. Fidler vs.

Schedule H
Contributions

:

Youth of America $ 2.00

Orphan's Home—Augusta, Ga 543.28

Crippled Children's Societj^ 10.00

American Legion Rehabilitation 5.00

Kala-Ruth Service Club 2.00

American Red Cross 100.00

Hollywood Children's Hospital 10.00

L. A. Community Chest 250.00

Charity Show 11.51

Christmas Seals 5.00

Kenny Foundation 25.00

963.79
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D (F«B 1040)

SCHEDULE OF GAINS AND LOSSES

FMM SALES OR EXCHANGES OF (1) CAPITAL ASSETS AND (2) PROPERTY OTHER
THAN CAPHTAL ASSETS

(TO K FILED Wim US COLLECTOR OF DUTOtNAL REVENUE WTTH tOUt !•«•)

For CaWndu- Ymt 1945

g. 1 TiuNiT MroTMnr

Or fiacal ymr bafinninc , IMS, and andlnc. .. 1M«
)

luM of tupayvr JftajBy. M, Tidlpr _
,ddr«M_ „...17.5?.1^0<)wer. St, Hollywood 28, California

0) CAPITAL ASSETS

m,.DmY<m

iiISh.

8H0m-ICTM CAflTAL CAINS WD LOSSES—ASSETS HELD NOT MORE THAN ( MONTHS

>>d Debit
1^»I. Howard :»/5/44"

BOO Hoat I >/31/38
127317 IS 500. X)

290. X)

_-$
SOOJfXi

'290,0(1

TOilt A»t.««t» CTt*"!" » I— (—» it I. eelu— 3. at mmmmrf

500,00
290,00

.720. 00

LONG-TERM CAPfTAL CAINS AND LOSSES—ASSEH HELD FOR MORE THAN C MONTHS

l?.?.? 7/28/45 156.$52, .39|.5fe865 ..?Jk:aQDAl..&.ej^

}..auBJL.AL.OMil

)0„fl«n^J£Le£...4iy.?i.42.tL2/2U4lfc..466.4J.6.d..29.aLLt?5.

fiy.6/M. I2X51M aiQQ5. .§.1.917.1,. ?5L ....

I 212L.a( )o

.__15Ji6..a] io

12M.fiC so

.318.

J372.

DO
.45

50

Txd Mt li«n IMM capiul !»» Of l» (t«r Bm 2. coli— 3. al—ty btb*). t 1790 75

SUMMARY OF CAPITAL CAINS AND LOSSES

y Mm ^a « ha »W nhM» 4. N«fM« b« tabruknau

Ittd Mi Airt^im ofiiy pa kn^i
TmiI t 1790. '5

I 790. 0C$

$ 1790. 751

Nat fun in catunn S, Uac* 1 and 2. (Eater oB lioe I. ScWiuk O. pafc 2, Form I040).._ _
Net km in celuan 5. line* I ami I (The amount to be entered on Inc I. Sdaaduie D. pafi 2. Fonn 1040, is (t) ilia itein or

(2) act iBcoaie, or adjusted froaa income if taa is fnrnyitfd bjr uae of tlic tai tabk on pafi 4. Form 1040. coaputcd
witlmut regard to capital gaJM or losses. or(3) $1.000. whkherer is unaUeat)

* ""^on.

S I I I I I

790

23.

CO

I a^ if |M had a> I I af aal laat-(

COMPUTATION OF ALTERNATIVE TAX
a capital gain aaor aat siMrt-tarm empltal loM, and ka f, pa(s ). Farm 1M«, aicMdt HUM

Nat iicaaM (Ene X pags 3. Form 1040)

Excess of net long tuui capital aainorer act •lMirt>term

cwital loss (Ime 2. column I (a), lass Bae I. caluan
5(1). of wmimary above)

^dinary net income (line I leas line 2)

Lam: Normal-tax nwinprinii (line 4. pafe 3, Form 1040).

Balance subject to normal tax. (If partially
tax-exempt intereat is included in line 3 above, see

Tax Coan^tatioa laatnKtions on page 4 of Form 1040

Inatructaons).

Normal tax (3% of lae 5)

(Minary net income (tnc 3, above)

Len: Surtax excnptioas (tne S, page 3. Form 1040).

Balance (surtax net mcome)

[60003.5)

1000.7 5

, 59002. 75

500. X)

58502.

1755. ?8

, 59002.^5
lOOQa-iji

$ »e002. 75

75

10. Surtax OB line 9. (Sea Surtax Tabk in Form 1040 In-

stiactiona)

11. Partial tax Oina 6 plus bis 10)

1 2. S0% of lim 2

13. Akcnalive tax (Gas II plus line 12)

14. Total Donml tax and swtax (Sae 6 plus line 10. page 3.

Form 1040) .•

i..M5.77^:l1

500.: 58

IS. Tax liability (bne 13 or line 14, wtuchcTcr is the

(Enter on line II. pay 3. Form 1040)

i 32822.06

35077,52

35357,73

35077,52

(2) PROPERTY OTHER THAN CAPITAL ASSETS

took! find MS. ,7/26/32. ..350

4. CM«otkv

0<>....5QQCL.a.Q

t

Tatalaat^ (or lorn) (cater on faie 2. Schadule D. 2. Form 1040).

pl<a nlMi t iM tia

47fV^ -V)

4750L00
f aay Item in thia achwlula waa acquirml by you otharwiaa than by purchaaa, attach a atatamant aaplalnlnc how acquirwi.

,f





166
W—<1> Vm y>Mr taa fr*M« tiM tas tabl« •!! pagt 4. vr

litMnM I* t*.M* ar nMn a»tf yMi claim th* SIM •tan^vtf tfaAwttoM.
iraar Ma t*pm ata ta«Hina and afW namlia* 4»<iic«l«w», Itw athar m
an Farm IMt, and nmat aha Itamlia daductiam.

OUHICTiOMS

Docribc dcdactioa utd fUic lo wbom paid. If oeie ipace if ocedcd, liit dnluctiofu on tcpanle ihect of papec lod •tuch to thii frtucn.

.i£jgL.jBit(jBidtkeid.jnhadulB.

s.

Allowable Coocributioo* (oot io ezccsi of 1) percent of item S, page I)

litmst

Tans

Total Interett ^^^^^^^^^^^^^^^^^^^^^^-..^-^^^-^^-^^^^-^—--^^^^-^

J?«*l..iP.***«../uid..Per.Bpnal..Pr(5j^^^

„5?*?P-l:?.7™®nJ^..ij?.??i?JI5y5A

State Income Tax

$ sca^c 9.

15»C 0.

.-2B05,< 8.

Losns fnnr Are,

storm, stilpwrack, or

oOior casualty, or

HMft.
Toc^ Allowable Loaaea (not compensated by inauraiue Of otherwiie).

ModkalaMl ioital

Net Expenaes (oot compenaated by innraoce or otberwiae)

Eoter } penxot o( item S, page 1, and anbtract from Net Ezpenaea

Allowable Medical and Dental Ezpenaea. See Instmctioo (or limiution

963, 79

3227. 37

(Soo iMtracdMs) "Kiiabny

Total Miicellancoui Dcdoctiaaa

9600,03

TOTAL DEDUCTIONS 'S

^600,

L3791.

30

16

TAX eMfirVTATION—TOR PlWfWt MOT UMIM TAX TABLB ON PAOK 4

1. Eater amount abown in item }, page 1. This ia your Adjoated Groaa Income —
2. Eoicr DEDUCTIONS (if dedncdooa are itemized above, enter the total of such dedocdooa; if adfoated

groaa income (line I, abore) ia $3,000 or more and dcdnctiooa are oot itemiwd. enter the ttandard

deductiao of S)00)

3. Subtract line 2 from line 1. Eoter the difference here. This ia your Net Income

4. Eoter yoor Normal-Tax Exemption ($300 if rctora inclodea income al only one penoo; othcrwiae

ate Tax Computation Inatroctiooa)

). Subtract line 4 from line 3- Enter the difference here. (U line 3 inclodea partially tax-exsmpe inter-

eat, lee Tax Compotatiaa Inatmctiona). _
6. Eoter here 3 percent ot line 3. Thia ia yoor Normal Tax. (Fignre your Surtax below and enter in

$.„?JJ79.4a

1379»,

S. .60003.

500.

./

DO

, 59503.|50

line 10).

S . 60D02u
1000.po
59002|.50

7. Cof>y the fignre yon emrred on line 3, abore

B. Enter yoor Surtax Exempdooa ($300 for each peraoo liated in item 1, page 1)

9. Subtract line S from lioe 7. Eoter the difference here. Thia ia your Surtax Net locome.. ..

10. Use the Sottax Table in ioatmctioo aheet to figure your Surtax on amouot entered on lioe 9. Eoter the amouoc here

11. Add the figure* on tioea 6 aod 10, aod eoter the total here. (If altematiire tax compuution i» made oo leparate Schedule D

eater here tax from line 13 of Schedule D).

t^>
L7.8I .U

33572 .62

U. Enter here any income tax payment! to a foreign country or U. S. poaieaaioo (attach Form 1116)..-

1). Enter here any iocooe tax paid at aource oo tax-free coreoaoi bond interest

14. Add the fignrea oo line* 12 aod 13 and enter the total hoc

13. Subtrag tiae 14 from line 11. Enter the difference here and in item 6, page 1. Thia ia your tax

—

$ —

%. S5Q7^r.»/

3S07TI.52





167
4 7. Aaj balxoce of tax

• for 6liiag out rrturn.

\ FORM 1040

^ U. S. INDIVIDUAL INCOME TAX RETURN 3cr,G288 1 QAti
FOR CALENDAR YEAR 194S I UtU

THE TAX COURT Of TME U.

Mill ll)^?l''5 /«*•

UHIBIT. ^
WtSPOHPtNT S

IM. IN N«M|

EMPLOYEES—InslMd ol this lorm. you mn us* your WIthholdlni Stitimim. Form
ritum. It (our total Incomi wis loss thin U.OOO,

StjttnMntt 01 •( lutli •ifH tat not iwri ttiu ilH •) otkM wa|o< MrtdM^t,

, csnstttlni wtioHy ol wifis shown

JAMBS M. PmLffi
(PLEASI PilNT. If lbi> rclucD ii (of • hu^uul tivd wifi.' lUC both

PRESS 1.7.5?. NO. GOWER STREffT
(PLEASE PRINT. Sirtcl tiid aumbci

OLLYWqpD 28
(CitT or lova. poitfti

rural route)

LOS ANGKLES GALITOHNIA
umber I (CmaCT) (SitM)

CkcupitionConmantator &,Col""''"^ "t Socul Stcurnr No.

Ust irour own nimi. list nimis ol othor closi relitlfis (is diflnid In Instruction 1) with 1t4t In-

II mirrlod ind your wtli (or huskand) htd no Incomi, *r II Ihh It i |»lnt ritim ctrnti ol ksi thin S500 wtw rocolnd mori Him ono-hiH ol ttioir Nippon Iron yoi.
"

lliw>in< ind will, Bit ninit Pt your witi (or hmlitnd). II BiU It i |*lnt riturn ol hurtind ind will. Hit dipindint riUtIm of Utt.

NMit (i«i» mio

name . . .J.affl©a . }A,. . .FiHQT
BobJb.a Jidler

Nidi (^u priiD

/.
Your

licomi

Enter your lotil wifis, nlarlis, bonuses, commissions, and other compinsa-

tiofl ncHm) In 1946, BEFORE PAY-ROLL DEDUCTIONS lor taiis, dues.

Insurancf , bonds, itc. Mimbers ol armed lords and persons clalmlni tratiDfti

or reimbursed expenses, see Instruction I

rnntawmviNiM Whn Eneam (Oilm sab) Imnm

$ 1 . ...

Enter total ben ^
3. Enter here the total amount of your dividends £^j.i*'.'.:.*U--.'V"A<-- f*i'*'.P.:^^.

4. Enter here the total amount of your interest (ucludiog intereit IroiD Govcromcot obligatioas

uolesi wholly exempt from uxation)

5. If you received any other income, give details on page 2 and enter the total hcre.....^

_6. Add amounts in items 2, 3, 4, and 5, and enter the total here ^D-f.5sP.f..\0..

1,041 00

28il8

_£2^4§6.K
79.904 69 •

How to

Figure

Ysur Tax

Tax Dua

ar

Ratund

IF YOUR INCOME WAS LESS THAN S5,0M.-You may flnd your tai In the

tax table on pa(e 4. This table, wlilch Is provided by law. automatically allow]

about 10 percent ol your hital Income lor charitable contributions. Interest,

tails, casualty losses, medical expenses, and misctllaneous expenses. II your

eipinditures and losses ol these classes amount to more than 10 pircenL It will

Mufly be li yiir idvintii* li n«mln then end Mmpiti yen In ei pap L

~ 7 Enter your tax from t«ble on ptge 4, or fr*iM line 12, page 3

8. How much have you paid on your 1946 income tax?

TA) By withholding from your wages
(B) By paymenci on 1946 DecUracioo of Estimated Tax....

IF YOUR INCOME WAS SS.OOO OR MORE.-Dlsretard the tax table and

compute your tax on pa|e 3. You may either take a standard deductjon ol

S500 or ItemUe your deductions, whlcherer Is to your advantage.

HUSRANO AND WIFE.-II husband and wile flie separate returns, and one

lteml:ei dedgeflent. the eUwt mitt iln Itemize deductions.

32,715 a?
i-iitcr toc2l here •^

9. If your tax (item 7) i» larger than payments (item 8), enter lALANCE Of TAX DUE here i

10. If your payments(item 8)are larger than vour tax(item 7), enter the OVFRPAYMENT here.. $.

Check (k) whether you want this overpayment: Rehinded to you Q: •' Credited on your 1947 estimated tax D
If you iled a returo for a prior year, what wat the latc»t year? J.y40

T» which Collectori oAci wi» it Kot? 1'°" AngeleS
To which Collector's office did you pay T.08 AiUZBIoS
amount claimed in item 8 (B), above?

It yoir wife (or butband) making a leparate return for 1946?

If •Yei," write below: » V**" " "No i

Name of wife (or huibaod)

Col'ector's office to whrch sent ..

\

ndudiog any accompanying ichedulei and itatemcnti) hat been examined bv me and to the beat of

(Sleniturr of person (othft thin tixpiye

Glenn Brownfleld
(bate I

TK

L08 Angeles 14 TRlnlty 4171
(if liiia it a join mum of huiband lad wife, ii rnajt bt tifntd by boili)
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1. Can •faaaaii7(i*«l•••fMftUiaX
t. Aaaaat mchrcri lu-fnt la fcim rMn_
y ttmtimim at y—t aaw CU— I >•« Uat

> li*> >—i iriinM. warn-, airMwia^ .^ lafwi

) *.—iiio»wi r— omwuTiM^a riwm
4. Taial Ma— i nailvid iU« rw
5. luM. i(My,Wltet4aT«lte«)_

N«l

•. later Ua« 5. ar 3 pvnai •/ Ua« 1, wkiahtrar livnai al Uu l, wklahtrar li tmu

-iNcaau ptfu imrra aiw imvaltms

tBMtfpwi*

A^rtmant Houa* j 6.j,557 50

Nm pcaAi (at lati) (cal. 2 Ian

»— a« call. J, 4. «aJ j) $ £l^52. 5Q. >„ 1 , 2.64 . .

.

|4£L I

mmmtamm
mmStt

f 1.264 40

*««"
._2Q5 _69

rasr*
i.^JLQ&.. .38

205 .£Sl$ ...I1IO8.. 34maan «^-MMrrr (Vii lm«) hmm bwswi • PIMFaHIMI. irm

979

(luw Cl) aann a< batiaaM .

I. Tatal fiM<f

oon ar eooos sold
(T* b* aMd wk«n lanaMdM «« m

hfiMi-4»ni«l«i«t fwtaf

)

(latu *• UOui "C' w t; w M-
•• UoM 2 tAd U iaveotofix ait

hImJ u tithtf cmt, M COM w

2. laTcaiory ac bcfianiag a< jaaf ...

). kivchaadiit baaghi (at wla

4. Ukat

y. Macttial aa4 lappkai

A. SUat aata

(aarUia la SAadali •)

7. Total a< lia« 2 la *

I. Lm* laTcatary tt tmi ai ftu

9. Net can of (aa^ mM (Ua* 7

iMt Uae •)

; (10 kaiiam aaaM .

See SCHBDDLE "C Attached

H. gfoM pratt QMc 1 Um Uac ») $

OTHU BUSNIX DIDUCnONI
11. laUriat aaj wifw aat ia Ua« 4

12. latwMi aa baiintti iodcbuiiuu

13- TazM aa hntlimi tod buiiam praperty

14. La«M (aaplaia ia Ickadalt G).

13. Bad dtbci ariiiai iron uIh ar mtticm...

14. Dtaceciitioa, •ktolucMotaddcplttiaa
(upUia ia kkadalt P)

17. Kaat, repain, and othe izBaaMi
(airWa la lahadal* C).

II. Aaartiiailaa ol aaacgaacx iaciUila

(attacii luuacai)

1). Net aperaclai leu dedaciiaa

(attach ttateaaaot)

2*. Total s( liaat 11 la U
21. Tata) tl liaci t aad U
22. Wet pfott (at log) (liat 1 l««t Ua« 21)..

«aHaa»la ^•AIWI »W» fW PW III «ALM — MCCMAWM ar CAflTM. ASSCTS, KTC.

I. Net gala (at Ian) froa sale at uchaap of capital aoca (from lepanu Scbedole O)

1. Net g»ia (ac la»») fraa i»le at e«ch«Q|e o( propcftj other thta apical M»et» ((roa lepmu Sckedale P)..

-INCI «EIISNm, HTATM AN* TRUSTS, AN« •THEN «OU*CeS

1. Naa* aad addru* of partoertbip, iyodicatx, ttc Aoiuiuit,

2. Naac aad addrtM of etuct or ctiut Aaiouai,

3. Otfcet taatcat (itau aatarc) Aaoaat,

4. Taul

66,311

..§..17.5...

T*tal InMma fr«m abava scNraas (tntar as lUm I, Mia 1> )

07

ahaaula P.—EXPLANATiaM SP MCTiaN P*a •PMCIATiaN CLAIMCa IN SCHEDULES B AN* C

1. KMamwa
(hMHiaMiuMdaMM Baam

(*HiW*aii kkmtittmtm*-

am
LSunaMMM-
aa^ (a UMiklt)

aalaiuii

L iiaaaiiiMia
•aaiiaiuit
mumt

iliwtia
Mmoiai-

lEdniM
raaaan
Hilria UnntiitHi

rtanent House i927' 243'5'7 00"
»

21,927 TO *26429 30 40 21 *1.264 4»

•tydmt* •.—CXPLAMATiaM •¥ C«LUMMS 4 AN* I SP SCHEaULI , AN* LINES «. 14, AND 17 OP SCHEDULE C

IMMa
llMNa taa.... t^ UMla" !».«. l—

f J
see attached SCHmn E
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Ale D(Fora 1040)
schedim op gains and losses-. ^^sSZLXST'

/ •
FROM SALES 01 EXCHANGES OF (l)CAPrTAL ASSETS AND (2) raoranr OTHER

THAN CAPFTAL ASSETS
(TO BE FILED WITH THE COLLECTOR OF INTERNAL REVENUE WITH ffMU IM)

For Calendar Year 1946

Or fiscal year beginning

.

1946, and ending

.

.. 1M7

Name of taxpayer ___l<^j]?S M... FirLgR
Addrew_ X75S._^Qi^.mirm^^^^^C^3EL^.'m.Tyiionri ZR, CAT.riHrtPWT*"

(I) CAPJfAL ASSETS

I. Kind «l pnpvty (i
4.Cn.i*hi

pnc.)

6. Fi,i.ii.l..li

ptpveoMaU nj^

Itl)

7. f^onoatias

D_ or MZA I.

I«3(ut«k

* pla aUa 7 U.
-^- - •

m4»

SHORT-TERM CAMTAL CAINS AND LOSSES-ASSETS HELD NOT MORE THAN < MONIIB

ll f s f 1 100

100

100

100

1.

=
1

—
1

—
.

i

—
Totd net ihat^mn caphd (lin or loM (enter m Gm 1. caiiMB 3. of nnmBUy bdcnr) t

~~

IjONC-TERM capital GAINS AND LOSSES-ASSETS HELD FOR MORE THAN ( MONTHS

»

-..2125-

1$. _.J.... $ t t 1 so

so

so

so

^lQP..i)ecca 8/8/M ..5/14/4fe...7311 .31

1

...2259. 91 43S1 32 £8
^

._
j

—
Total net luufrteui capital ftn o r loM (enter in line 2, coluini3

OF
, of tunumry below) » 2175 fiO

SUMMARY CAPITAL <lAINS ANO LOSSES

1. ToUl Dd (bort-tenii opilAl fab or bu-

2. Total net long-t^nD capital caio or loss...

1 CmhuI \tm

(fttUdi tUtcawm)

» 2175 l68<

* N«wisarbuu>bclA«
•Kminl tnm pvtncrfthip* awl

trwtfundt

S. Net gam in column 5. linci I and 1 (Enter on line I. Schedule D, page 2. Form 1040)

C Net loM in column 5, line I and 2. (The amount to be entered on line I. Schedule D. page 2. Form 1040. it (I) that item or
(2) net income, or adjusted gross income if Ux it computed by use of the tax table on page 4, Foim 1040. computed

__<»ithout regard to capital gains or lotsei. or (3 ) $1.000. ohicherer is smallest)

i. TeUl Ml ^i* « lou laia
tD accDunt m riliiii 2, X ami 4

» L_»
t2125_teLk

IIIZ<z|llS

COMPUTATION OF ALTERNATIVE TAX
llw only if y»u had an «n«M of net loot.tenn capital gain orcr net thart-tena capital loiM, and riae S, pase J, Faa 1040, exceeds SIVM

L Net income (line 3, page 3. Form 1040)

(. Excess of net Iong.term capital pin ovr net short-term
capital loss (line 2. column 5 (a), leu Lne I. column
5 (i). of summary above)

I. Ordi.i<iry net income (line 1 lea line 2)

.

L Less: Euiiiptiana(Ene4.page 3. Form 1040)..

J. Balance...

I. ICi>l.ipnpM7

$65^.900.75

2,175 S8

$63^7^5 37.

1,000 X)

»62,725 P7

6. Combined tentative nornnal tax and surtax on amount
on line S. (See Tax Computation InitnictJOQa on
page 4 of Form 1040 Instructions)

7. Less: 5 percrnt of line 6

8. Partial tax (line 6 leas line 7)

9. 50 percent of line 2

10. Alternative tax (line 8 plus tine 9)

11. Total normal lax and surtax (line 8, page 3, Form 104'j;

12. Tax liability (line 10 or line 1 1, whichever is the teaser).

(Enter on line 8. page 3, Form I04U) $35,711

55

27
_B4 .

(2) PROPERTY OTHER THAN CAPITAL ASSETS

2. DMainMiiJ 4. Catmotha
i. Dn>'r.MT>oaano««d(ar
•flomblr) kiiKC •cxiuiutioci

or Much I. 191)

(•nadi

.
TouJMtjajfaTJyHgtCTjMi^lifKJ^ScheduJe D. page 2. Fenn 1040) $

f any item in thU schwluU wu acquired by you oUmtwIm thut by purchase, attach a MaUmont axpUininf how acquired.

mm, U celumM 4 aial S)
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James M. Fidler

1946 Income Tax—Los Angeles, Calif.

Schedule ''C"
Income

:

Radio program $ 96,800.00

Syndicated column 11,800.00

Dell Publishing Company 4,200.00

Guest—Radio program 500.00'

Total $113,300.00

Expense

:

Office $ 3,866.52

Auto 262.77

Social Security Taxes 907.18

Publicity and promotion 1,273.54

Travel expense—Guest appearances .. 553.84

Subscriptions 190.43

Insurance—Libel, Workmen's Comp.,

etc 944.79

Columns and stories purchased 4,107.50

Salaries 33,456.67

Attorney fees 1,425.00

Total 46,988.24

Net from business $ 66,311.76

Schedule ''H"

Contributions :

Red Cross $ 100.00

Community Chest 250.00

Augusta, Georgia, Children's Home .. 200.00

Children's Home Society 10.00

Children's Hospital 25.00

Christmas Seal Fund 10.00

Total $ 595.00
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Schedule ''G"
Other Expenses

:

Manager $ 565.00

Gardner 140.00

Gas 355.84

Electricity 872.18

Laundry 291.64

Supplies 10.13

Telephone 109.68

Refrigeration Service 27,52

Dishes, linoleum, linens, etc. (Re-

placements) 903.01

City permits and taxes 680.44

Insurance 152.90

Total $ 4,108.34

Repairs

:

Plumbing $ 119.27

Electric 33.14

Mattresses 25.38

Miscellaneous 27.90

Total $ 205.69



171

Ba net Itamix tf*4u«tl*i» It— (1) V»«i *«Ucmln» ytf lai h-«m lh« lai tabic — Ma* «. •»

{!) Y»i« l»»»l lii»»n«« •• »•.••• •» mf and yau aUIni th« tIM rtaMtfar^ tf«4u«tl*n.

II hMband .n« .H. IMn< fatlMr at .«< 1 yaar ••. M»ara*. raturm anri M^a ll.ml.a. <.4u.tlan.. IK. athar mu.t ni.

hb ar Mr ratwra an rarm IM*. and mutt aUa llamlia daduatlan*.

PiflJ

••UCTiaNS

)aciiW itiacXMttt ..4 «>tc ta wkaa »<>' U ••« •»•« >• aetdcj. Ik 4«du«»a. a. Ky.nit liieti »( p.pet tnd .inch lo ih.i

s«ii'' siiBwaii'"^^

All»w«kl« OmribapOM (not ia excew of » ptfcent o( ilea «, pagt 1).

.^9<?MX^J^JX.r»i-M%^^ -^^^

_| Twtl l»wr«M.

TlXM
.iiaal.Efl-ta.t*.Ai -personal -pa?o5^-C<M»ty-««

Total Tizc*..

Irifli Bri,

Hwm. iMpwrNk, ir

•ttiM lasuRi, v
tML T^l AllawaMe Lama (not coapenmed by uiwrinct oc etherwi»e).

MidMl ini iintil

IZPIOIM Net Expema (not compeottted by imnrtncc or otherwiie)

Enter J percoit ai i«e» . J»f ». »^ "k""' *"*• ^« £»!««»

Allowable Medictl tna Dental ExpeiiK«. See Ipitrocrioo tor limitation

MMBiMMn
(Sm IntraciMn)

.Alljaony

.

1 ««» a»»it ihow. i. itea «, p«ft I. TW* U yoor AdJMied GfO» Ibco«.

1; S:::^^ONS (i. aeductZate ite=i.«a abo^e. ectet tbe «Ka. of .ucb aed^tioo.; if^Nu^

.bore) U $5,000 oc »ore and deduction, .re not ite«i«d. enter the .undud dednction of S500)..

J. SobcTKt line 2 from line 1. Enter the diference here. Thi. u yoor Net Income.

4. Ba«r yoar exemption. ($500 foe each perw. who.e name U liwed in .tea 1. f»r »-

* SaWraa lina 4 from lint 3. Enter the diference here .j ,w,

SL r^r.^i- J-ctu» .heet to ir« T- combined tentative normal tax «.d «rtax on amouc. entered o^

6. UK .be ». rate.

^^ ^ ^^^^^ ^^^^^ ,„<xc»p. intere«. «e Tax Compotaaon

liafi. Entet the leatadTC tax here.

Uwracti—.)

. {.bona li« 7 fr- U-e •• B-« «*« ^««^ h«. Th- »^~T^J^.
..—.«i-i.-.de..»p.ra«Sched.UD.e.«>b«-fa««'i«eUn<»d^.kD).

». Bub hen ht '«i»« •" f«r«*» " • ••"« "'"'^

It. laHT km nay iaciai az pud u »we« •• mx-ttt L**rMn

U. Adi A» ifwa aa Uaa f and It i

II. I^am Um 11 iraa liac ». Baa

d M«« ikc csal here

r ik* difcrcKt here and ia is

Total MiKelLneow Dednction.

TOTAL DEDUCTIONS

Ta« e«iirtlTATWI«-rO« PPWOW WOT UtlMQ TAX TABLl ON >AO« 4

I 7. paffl. -Wiiiyo*"*
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[Title of Tax Court and Cause.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do herel^y certify that the fore-

going documents, 1 to 12, inclusive, constitute and

are all of the original papers and proceedings on

file in my office as called for l)y the ''Designation

of Contents of Record on Review" in the proceed-

ing before The Tax Court of the United States

entitled "James M. Fidler, Petitioner, v. Commis-

sioner of Internal Revenue, Respondent, Docket

No. 27910" and in which the petitioner in The Tax

Court proceeding has initiated an appeal as above

numbered and entitled, together with a true copy

of the docket entries in said Tax Court proceeding,

as the same appear in the official docket book in my
office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 7th day of January, 1954.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court

of the United States.
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[Endorsed] : No. 14204. United States Court of

Appeals for the Ninth Circuit. James M. Fidler,

Petitioner, vs. Commissioner of Internal Revenue,

Respondent. Transcript of the Record. Petition to

Review a Decision of The Tax Court of the United

States.

Filed January 18, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

Case No. 14,204

JAMES M. FIDLER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

STATEMENT OF POINTS AND DESIGNA-
TION OF RECORD TO BE PRINTED

Comes now James M. Fidler, the petitioner

herein, by his counsel, and states that the following

are the points on which he intends to rely in con-

nection with his petition for a review by the above-

entitled Court of the decision of The Tax Court of

the United States rendered on September 29, 1953:

1. The Tax Court erred in deciding that pay-

ments in the amounts of $9,000, $9,600 and $9,600

made by petitioner to his divorced wife during the

years 1944, 1945 and 1946 constituted "installment

payments" within the meaning of Section 22 (k) of

the Internal Revenue Code and were not deductible

by petitioner under the provisions of Section 23 (u)

of the Internal Revenue Code.

2. The Tax Court erred in deciding that the

loss sustained by petitioner in the calendar year

1945 in the amount of $4,750 from the sale of books

and manuscripts constituted a loss from the sale of
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capital assets held for more than six months and

subject to the provisions of Section 117(b) and (d)

of the Internal Revenue Code and in failing to de-

cide that the loss was an ordinary business loss

deductible in full under the provisions of Section

23(e).

3. The Tax Court erred in entering its decision

wherein it ordered and decided that there are defi-

ciencies in income tax of petitioner as follows:

Year Deficiency

1944 $ 7,316.60

1945 10,293.79

1946 6,992.74

Petitioner states that the entire record is material

to the consideration of his petition for review, and

therefore hereby designates for printing the entire

certified transcript of record which the Clerk of

The Tax Court of the United States has caused to

be filed in the above-entitled Court.

Dated this 22nd day of January, 1954.

/s/ RAYMOND C. SANDLER,

/s/ NELSON ROSEN,
Counsel for Petitioner,

James M. Fidler.

[Endorsed] : Filed January 23, 1954, U.S.C.A.
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No. 14204

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

James M. Fidler,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

OPENING BRIEF FOR PETITIONER.

Jurisdictional Statement.

This petition for review [R. 151-153] involves defi-

ciencies in federal income taxes for the calendar years

1944, 1945 and 1946 in the respective amounts of $7,-

316.60, $10,293.79 and $6,992.74 [R. 150-151]. On
January 31, 1950, the Commissioner of Internal Revenue

mailed to the taxpayer-petitioner a notice of deficiency in

taxes for said years and statement [R. 14-20]. Within

ninety days thereafter and on April 26, 1950, the peti-

tioner filed a petition with the Tax Court of the United

States for the redetermination of said deficiencies in

taxes under the provisions of Section 272 of the Internal

Revenue Code [R. 6-20]. The decision of the Tax Court

sustaining the deficiencies in taxes was entered on Sep-
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tember 29, 1953 [R. 151]. The proceeding is brought

to this Court by petition for review filed December 18,

1953 [R. 151-153], pursuant to the provisions of Sections

1141-1142 of the Internal Revenue Code.

Opinion Below.

The opinion of the Tax Court, promulgated September

25, 1953, is reported as 20 T. C. No. 149.

Statement of the Case.

Two questions are presented for decision:

First: Did payments in the sum of $800.00 per month

which petitioner made during the period from April 1,

1944 through December 31, 1946, to his former wife,

Ruth Law Fidler, as alimony and for her support and

maintenance subsequent to a decree of divorce rendered

on March 20, 1944, constitute periodic payments within

the purview of Section 22 (k) of the Internal Revenue

Code, so as to entitle petitioner to deduct such payments

pursuant to Section 23 (u) in his income tax returns for

the years 1944, 1945 and 1946?

Second: Did a loss in the sum of $4,750.00 which

petitioner sustained in 1945 when he sold for the sum of

$250.00 a stock of literary properties which he had pur-

chased in 1937 for the sum of $5,000.00 represent an or-

dinary loss which he was entitled to deduct in full under

Section 23(e) of the Internal Revenue Code, or did such

loss constitute one from the sale of a capital asset held

for more than six months, and which was therefore sub-

ject to the limitations of Section 117(b) and (d) of the

Internal Revenue Code? J
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The facts in the case are stated below substantially as

they appear in the decision of the Tax Court [R. 124-

140]:

Petitioner is a resident of Los Angeles, California.

He filed his income tax returns for the calendar years

1944, 1945 and 1946 with the collector of internal revenue

for the sixth district of California at Los Angeles.

In 1936 petitioner was married to Ruth Law Fidler,

sometimes known as Roberta Law Fidler and Roberta L.

Fidler (hereinafter referred to as ''Ruth Fidler").

There was no issue of this marriage, and in 1942

petitioner and Ruth Fidler adopted a newly-born baby

girl.

Thereafter, petitioner and Ruth Fidler became sepa-

rated, and on August 20, 1943, they entered into a written

agreement which provided, among other things, that peti-

tioner should have the exclusive custody and control of the

minor child, subject to Ruth Fidler's right to reasonable

visitation; that upon the execution of the agreement, Ruth

Fidler should receive, as her share and in full division of

the property of the parties, a certain Packard automobile

and $20,000.00 in cash or securities; and that, in addition

thereto, petitioner would pay to Ruth Fidler, in full and

final payment for her support, maintenance and alimony,

the sum of $30,000.00 in monthly installments of $500.00

per month, commencing on September 1, 1943. Peti-

tioner's obligation to make such payments at the rate

of $500.00 per month to Ruth Fidler for her sup-

port and maintenance was evidenced by two promis-

sory notes executed by petitioner and delivered to

her, concurrently with the execution of said agree-

ment, and the terms of the notes were set forth in



full in said agreement. One of the notes provided for

the payment to Ruth Fidler of the sum of $18,000.00,

payable in consecutive, monthly installments of $500.00

per month commencing on September 1, 1943. The second

note provided for the payment of the sum of $12,000.00,

payable in consecutive, monthly installments of $500.00

per month, commencing on October 1, 1946. Each note

contained a provision that in the event petitioner defaulted

in the payment of any installment when due, the whole

note might become immediately due and payable at the

option of Ruth Fidler or the holder thereof, and that

should suit be commenced to enforce payment of the note,

petitioner would pay such additional sums as attorney's

fees as the Court might adjudge to be reasonable. The

$12,000.00 note, only, contained the following additional

provision

:

"This promissory note is given by the undersigned

to the payee in accordance with an Agreement ex-

ecuted by and between the parties this date, for the

support and maintenance of the payee. This note

shall become absolutely void and of no efifect upon

any remarriage of the payee and whether or not such

remarriage shall be valid."

The agreement of August 20, 1943, was prepared by a

firm of Los Angeles attorneys who represented Ruth

Fidler.

On October 21, 1943, an amendment to the agreement

of August 20th was executed by petitioner and Ruth Fid-

ler, the effect of which was to eliminate the provision

above-quoted appearing in the $12,000.00 note, and Ruth

Fidler acknowledged receipt of the $12,000.00 note, as

thus amended, and also the $18,000.00 note above referred

to.
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On December 16, 1943, the aforesaid agreement was

again supplemented and amended to provide, in effect,

that Ruth Fidler should have exclusive custody and con-

trol of the minor child of the parties for a period of six

months during each year and that petitioner should have

the exclusive custody and control of the child for a like

period of six months during each year; and that during

such times as Ruth Fidler should have the custody and

control of the child petitioner would pay the costs of a

nurse, food, clothing and medical expense for the child.

On February 4, 1944, the petitioner and Ruth Fidler

entered into a new agreement, which superseded their pre-

vious agreements. This new agreement also made provi-

sion for the custody and support of the minor child of the

parties, and settled all rights and claims in respect of

property and support between the parties. It, in sub-

stance, provided among other things that each of the

parties should have the exclusive custody and control of

their minor child for six months during each year, and

that petitioner would pay to Ruth Fidler for the care,

support and maintenance of the child during the period

that she should have its custody and control the sum of

$200.00 per month as well as any extraordinary medical

care and attention required for the child; that in addition

to the Packard automobile and $20,000.00 in cash or

securities theretofore transferred by petitioner to Ruth

Fidler as her share of and in full division of the property

of the parties, petitioner agreed to and did transfer to her

an additional sum of $7,000.00 in cash or securities. In

addition to the foregoing, and with respect to alimony,



support and maintenance for Ruth Fidler, the agreement

provided as follows

:

"Seventh : In addition to the foregoing, and on

account of full and final payment of maintenance and

support, alimony and alimony pendente lite to Second

Party, and counsel fees and costs in any pending or

future action between the parties hereto, First Party

does hereby re-deliver to Second Party, and Second

Party will retain, those two (2) certain promissory

notes, being the same notes described in Paragraph

First of Amendment to Agreement of August 20,

1943, in words and figures as follows, to-wit: * * *"

After setting forth, verbatim, the terms of the two

promissory notes hereinbefore referred to, as amended

on October 21, 1943, the agreement went on to provide

for additional payments in the form of a third promissory

note as follows

:

"In addition to the foregoing and in full and final

payment of maintenance and support, alimony and

alimony pendente lite to Second Party, and counsel

fees and costs in any pending or future action be-

tween the parties hereto. First Party will, upon the

execution of the within instrument, make, execute and

deliver unto Second Party one (1) promissory note,

in words and figures as follows, to-wit:

$16,200.00 Los Angeles, CaHfornia

February 4, 1944

At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only at Los

Angeles, California, the sum of Sixteen Thousand,

Two Hundred ($16,200.00) Dollars, without in-

terest. Principal payable in lawful money of the
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United States. This note is payable in installments

of Three Hundred ($300.00) Dollars each month,

payable upon the first day of each and every calendar

month subsequent to the first day of March, 1944,

and any default in the payment of any installment

when due shall cause the whole note to become im-

mediately due and payable at the option of said

Roberta L. Fidler. Should suit be commenced to

enforce the payment of this note, I agree to pay such

additional sum as the Court may adjudge reasonable

as attorney's fees in said suit. Demand, present-

ment for payment, protest and notice of protest are

hereby waived.

"This promissory note is given by the undersigned

to the payee in accordance with an Agreement ex-

ecuted by and between the parties this date, on ac-

count of the support and maintenance of the payee.

Should payor, at any time during the term hereof,

not have a radio contract under the terms of which

he receives a monthly sum equal to the monthly sum
he is now receiving under his present radio contract,

the monthly installments falling due hereunder during

said periods shall be reduced in proportion to the

amount of the reduction of his present radio contract,

and should payor have no radio contract at all, then

all monthly installments falling due hereunder dur-

ing said period, shall be waived by payee, and payor

shall not be required at any future time to pay the

balance of any reduced, or waived payment, here-

under.

James M. Fidler

James M. Fidler

4362 Clayborn Avenue
]^urbank, California.

"That Second Party accepts said three (3) promis-

sory notes, for her support and maintenance and not
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in lieu of property rights, upon the following con-

ditions :

(a) In lieu of other provision for the support

and maintenance of Second Party during her

natural life;

(b) In full payment, discharge and satisfac-

tion of all obligations or any thereof, on the part

of First Party to maintain or support Second

Party during her natural life;

(c) In full payment, discharge and satisfac-

tion of counsel fees and costs in any pending or

future action between the parties hereto, other

than an action on said or any of said promissory

notes.

"Eighth : That the installment payments pro-

vided in the three (3) promissory notes hereinabove

set forth, being taxable to her as income, Second

Party will, from and after the date hereof, file such

income tax returns and/or declarations, both Federal

and State, as are required by law, and will include

therein all such support and maintenance payments

received by her, and will pay all taxes shown to be

due and payable under such returns and/or declara-

tions.

"Should any of the monthly installments provided

for in the said $16,200.00 promissory note, last

above described, be reduced or waived and the payor

not be required to make same. First Party will give

to second Party, not for her support and maintenance,

but as an absolute gift without condition, sufficient

moneys to enable Second Party to pay her income

taxes, both Federal and State, when due, on support

and maintenance payments received from First Party,

but not on income received by Second Party in excess

thereof, without resort to the support and main-
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tenance payments provided for in the two other

promissory notes, above described, it being the inten-

tion of the parties hereto that Second Party will,

during any period that the payments under said

promissory note last above described are reduced or

waived, have a net minimum sum of $500.00 per

month for her support and maintenance."

In the preparation and execution of the agreement of

February 4, 1944, petitioner and Ruth Fidler were each

represented by attorneys of Los Angeles, California.

At the time of the execution of the agreement and for

seceral years prior thereto, petitioner's principal business

or occupation was that of radio commentator and news-

paper columnist.

The "present radio contract" referred to in the agree-

ment of February 4, 1944 (and in the amended decree of

divorce hereinafter referred to) was a contract which was

in force on February 4, 1944, and March 20, 1944, be-

tween petitioner and the sponsor of a weekly radio broad-

cast program under which petitioner was engaged to ren-

der his services as a commentator and reporter on said

weekly radio program. The term of the radio contract

was 26 weeks. The sponsor, however, had the option to

renew and extend the contract of employment for addi-

tional, successive terms of 26 weeks' duration.

In 1944 Ruth Fidler, as plaintiff, instituted an action in

the District Court of the State of Nevada in the County

of White Pine against petitioner, as defendant, wherein

she prayed that she be granted a divorce from petitioner

and that the agreement of settlement and separation afore-

said of February 4, 1944, be approved by the Court.
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Ruth Fidler was represented in said action by a firm

of attorneys of Las Vegas, Nevada.

Petitioner never personally appeared in the Nevada

divorce action, but authorized an attorney of Ely, Nevada,

to appear for him.

The divorce action was tried at Ely, Nevada, on March

20, 1944, and a decree of divorce was rendered in favor

of Ruth Fidler against petitioner.

The formal decree of divorce as signed by the judge

of the Court adjudged and ordered as follows:

''Now, Therefore, it is hereby Ordered, Adjudged

and Decreed that the marriage relationship now
and heretofore existing between plaintiff and de-

fendant be and the same is hereby dissolved and the

parties are restored to the status of single persons.

'Tt Is Further Ordered, Adjudged and Decreed

that that certain Settlement Agreement entered into

between the parties, dated February 4, 1944, be

and the same is hereby confirmed, ratified, approved

and adopted as a part of this Decree.

'Tt Is Further Ordered, Adjudged and Decreed

that the defendant herein have the care, custody

and control of the minor child, named Bobbe Fidler,

Jr., until October 1, 1944, and thereafter the plain-

tiff is to have the custody of the child for the next

ensuing six months, or until April 1, 1945; thereafter

the custody of said child shall be distributed to the

parties for six months each, until further order

of this Court; that during the term plaintiff has

custody of the said minor child, defendant shall pay

to her for the care, support and maintenance of said

child, the sum of Two Hundred ($200.00) Dollars

per month.
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"It Is Further Ordered, Adjudged and Decreed

that the defendant shall pay to the plaintiff, in ac-

cordance with the terms of said Settlement Agree-

ment, the sum of Eight Hundred ($800.00) Dollars

per month, commencing forthwith and continuing

for a period of five years.

"The Court herewith retains jurisdiction herein

with reference to the said minor child for the pur-

pose of making such orders as may hereafter appear

to best serve the interest of said minor child.

"Dated and Done this 20th day of March, 1944.

Harry M. Watson,

District Judge."

The decree was inconsistent and ambiguous, in that

while it "confirmed, ratified, approved and adopted as a

part" of it the settlement agreement entered into between

petitioner and Ruth Fidler on February 4, 1944, and

ordered petitioner to make payments to Ruth Fidler "in

accordance with the terms of said Settlement Agreement,"

it also provided that such payments should be "the sum

of Eight Hundred ($800.00) Dollars per month, com-

mencing forthwith and continuing for a period of five

years."

When the Los Angeles attorney who had represented

petitioner in the preparation of the settlement agreement

of February 4, 1944, received a copy of the above decree,

he immediately noted the inconsistency of its provisions

and communicated with Ruth Fidler's attorneys in Las

Vegas, Nevada, concerning it, and suggested that the

decree be amended to reflect correctly the terms of the

settlement agreement.
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The inconsistency in the decree was due to inadvertence,

and Ruth Fidler's attorneys agreed that the decree should

be amended. A form of amended decree was prepared,

and on September 11, 1944, Ruth Fidler's attorneys sent

such form of amended decree to the attorney at Ely,

Nevada, who had appeared for petitioner in the divorce

action, and requested him to present the proposed amended

decree to the court.

Thereafter, on September 18, 1944, upon application of

the attorney the Court ordered that the decree of divorce

be amended to recite correctly the terms and provisions

of the agreement of settlement between petitioner and

Ruth Fidler.

An amended decree, as filed on November 16, 1944,

contained the exact terms and language as set forth in the

original decree above-quoted except that the following

paragraph was deleted

:

"It Is Further Ordered, Adjudged and Decreed

that the defendant shall pay to the plaintiff, in ac-

cordance with the terms of said Settlement Agree-

ment, the sum of Eight Hundred ($800.00) Dol-

lars per month, commencing forthwith and con-

tinuing for a period of five years."

And in lieu thereof the following paragraphs were sub-

stituted :

"It Is Further Ordered, Adjudged and Decreed

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement Agreement the

sum of Eight Hundred ($800.00) Dollars per month

commencing forthwith and continuing for a period

of four years and five months, the last monthly pay-

ment becoming due and payable on August 1, 1948,

providing, however, that should defendant, at any
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time before August 1, 1948, not have a radio con-

tract under the terms of which he receives a monthly

sum equal to the monthly sum he is now receiving

under his present radio contract, monthly payments

to the extent of the sum of Three Hundred ($300.00)

Dollars of said sum of Eight Hundred ($800.00)

Dollars per month, shall be reduced in proportion

to the amount of the reduction of his present radio

contract, and should defendant have no radio contract

at all, between the date hereof and said August 1,

1948, then monthly payments to the extent of the

sum of Three Hundred ($300.00) Dollars per month

of said sum of Eight Hundred ($800.00) Dollars per

month, shall be waived and shall not be made to plain-

tiff by defendant, and defendant shall not be required

at any future time to pay to plaintiff the balance of

any reduced, or waived, payments hereunder.

"It Is Further Ordered, Adjudged and Decreed,

that all executory provisions of said Settlement

Agreement which are not incorporated in this De-

cree in a plenary manner, are hereby declared to be

binding on the respective parties hereto, and each

of said parties is hereby ordered to do and perform

all acts and obligations required to be done or per-

formed by said executory provisions of said Settle-

ment Agreement."

The amended decree was dated and signed by the same

judge who had tried the divorce action and signed the

original decree, in the following fashion

:

''Dated and Done this 20th day of March, 1944.

/s/ Harry M. Watson,

District Judge."

On and prior to March 20, 1944, petitioner had paid

and transferred to Ruth Fidler all moneys and properties
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due to her under the terms of the settlement agreement

of February 4, 1944, and paid certain sums required to

be paid to her attorneys for representing her, and had

made all payments to her which had then become due

and payable to her pursuant to the terms of the promis-

sory notes referred to and described in the agreement.

After March 20, 1944, and during the years 1944, 1945

and 1946, petitioner also paid Ruth Fidler all sums which

he was obligated to pay to her under the terms of the

settlement agreement and the decree of divorce for the

care, support and maintenance of the minor child of the

parties. In addition to the foregoing, petitioner, pursuant

to the terms of the agreement and decree, paid to Ruth

Fidler as alimony and for her support and maintenance

the sum of $800.00 each month during the period com-

mencing April 1, 1944, and ending December 31, 1946.

The divorce decree as amended remained in full force

and effect during the years 1945 and 1946.

During the period from February 4, 1944, to Decem-

ber 31, 1946, the sponsor of the weekly radio broadcast

program hereinbefore referred to, to whom petitioner was

under contract on February 4, and March 20, 1944, ex-

ercised its option to renew and extend said contract with

the result that petitioner was continuously employed by

this sponsor during this period and received, under the

contract and the renewals and extensions thereof, monthly

compensation equal to the monthly compensation which he

had been receiving under said radio contract on Feb-

ruary 4 and March 20, 1944.

On his income tax return for the calendar year 1944,

petitioner claimed deductions in the sum of $9,000.00

by reason of alimony payments made to Ruth Fidler dur-
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ing said year. Of this sum, $1,800.00 was paid by peti-

tioner prior to the rendition of the decree of divorce on

March 20, 1944, and at the trial of this proceeding, peti-

tioner conceded that such sums aggregating $1,800.00

paid prior to the decree of divorce would not be properly

deductible by him.

In his income tax returns for the calendar years 1945

and 1946 petitioner claimed deductions in each year in

the sum of $9,600.00 by reason of the alimony payments

made to Ruth Fidler during those years.

Respondent, in his notice of deficiency, disallowed the

deductions claimed in each year upon the ground that "said

amounts do not qualify as proper deductions under the

provisions of section 23 (u) of the Internal Revenue

Code."

In the year 1937, petitioner acquired by assignment and

transfer from William N. Selig a stock of literary prop-

erties consisting of all of Selig's literary rights, motion

picture rights and other property rights, of every kind

and nature, in approximately seventy-five published novels

and stage plays, and approximately 2,000 original manu-

scripts, scenarios, and motion picture shooting scripts.

Petitioner paid Selig $5,000.00 for these properties.

A Mr. Bentel, who was a literary agent and friend of

petitioner, induced petitioner to buy the literary properties.

Bentel advised petitioner that Selig was in failing health

and was willing to sell these properties at what Bentel

considered to be a reasonable price because among them

were some properties which Bentel believed were quite

good and which might be sold to motion picture studios

at a profit.
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Petitioner had an oral understanding with Bentel that

Bentel would conduct a campaign to sell the stories, books,

or plays, and that after petitioner recouped his $5,000.00

investment from such sales, he and Bentel would there-

after divide the returns on a "fifty-fifty" basis.

After the literary properties were acquired, a tabulation

was made of them, and they were placed on display in

the offices of Bentel.

Petitioner purchased the literary properties with the

intention of attempting to sell some of them at a profit.

They were not purchased for use in his work as a com-

mentator or columnist, and none of them was ever used in

such work. No sale of any of the literary properties was

consummated prior to 1945, although at one time petitioner

and Bentel thought a studio was going to purchase a

book entitled "Under Two Flags." In 1945, petitioner

sold all of the literary properties acquired from Selig

for $250.00, to Eric Ergenbright, who was, and had been,

an employee of petitioner for many years.

In his income tax return for the year 1945, petitioner

claimed a deduction in the amount of $4,750.00 as an

ordinary loss. In determining the deficiency the respon-

dent disallowed the claimed deduction stating that the

"ordinary loss claimed of $4,750.00 from sale of Selig

Library of books and manuscripts has been determined to

be a loss from the sale of capital assets held for more

than six months and subject to the provisions of section

117(b) and (d) of the Internal Revenue Code."

The Tax Court of the United States sustained the

respondent in his determinations [R. 140-151], and this

petition seeks a review of the Tax Court's decision.
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Specification of Errors.

1. The Tax Court erred in deciding that payments

in the amounts of $9,000.00, $9,600.00 and $9,600.00

made by petitioner to his divorced wife during the years

1944, 1945 and 1946 constituted "installment payments"

as distinguished from "periodic payments" within the

meaning of Section 22 (k) of the Internal Revenue Code

and were not deductible by petitioner under the provi-

sions of Section 23 (u) of the Internal Revenue Code.

2. The Tax Court erred in deciding that the loss sus-

tained by petitioner in the calendar year 1945 in the

amount of $4,750.00 from the sale of books and manu-

scripts constituted a loss from the sale of capital assets

held for more than six months and subject to the provi-

sions of Section 117(b) and (d) of the Internal Revenue

Code and in failing to decide that the loss was an ordinary

business loss deductible in full under the provisions of

Section 23(e).

Preliminary Summary of Argument.

I. The Alimony Question.

The payments made by the petitioner to Ruth Fidler

of the sums of $800.00 each month during the period

from April 1, 1944 to December 31, 1946, for her sup-

port and maintenance constituted "periodic payments"

within the provisions of Section 22 (k) of the Internal

Revenue Code, and were therefore deductible by petitioner

under the provisions of Section 23 (u). The payments

were not "installment payments discharging a part of an

obligation the principal sum of which is, in terms of

money or property, specified in the decree or instrument"
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incident to the divorce decree because the amended divorce

decree did not specify petitioner's obhgation in a fixed

and definite "principal sum." The amended divorce de-

cree [R. 107], in efTfect, imposed upon petitioner the

obhgation to make monthly payments to his former wife

for her support and maintenance, to and including August,

1948, in amounts of not more than $800.00 and not less

than $500.00 per month, with the exact amount to be paid

to depend on the amount of petitioner's income from his

radio employment during said period.

The financial obligation which petitioner finally agreed

to assume with respect to the support and maintenance of

his wife was spelled out in their final Settlement Agree-

ment dated February 4, 1944 [R. 65-84]. The promis-

sory notes delivered on said date as part of said agree-

ment were merely additional documentary evidence of said

obligation. When said Settlement Agreement was adopted

and incorporated by the Court as a part of its decree, the

petitioner's obligation under said agreement and said

promissory notes was merged into the Court's decree, and

the decree fixed the nature and measure of petitioner's

obligation. The decree did not impose two separate obli-

gations upon petitioner in the amounts of $500.00 and

$300.00 per month respectively, but rather imposed a

single obligation to pay alimony in the maximum amount

of $800.00 per month but subject to reduction to not less

than $500.00 per month in the event of cessation or dim-

inution of petitioner's radio employment income. The

total amount which he would be required to thus pay was
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not fixed and definite, but was variable, depending upon

his future income. The payments, therefore, were not

instalhnent payments upon a specified "principal sum."

The object of Congress in enacting Sections 22 (k) and

23 (u) of the Internal Revenue Code was to eliminate the

injustice and hardship which resulted under the pre-

existing law whereby a husband when divorced from his

wife and ordered by a court to support her was not al-

lowed to deduct the amounts paid from his income tax.

These statutory provisions should be reasonably construed

to carry out the intent and purpose of Congress.

II. The Loss From the Sale of Literary Properties.

The loss which petitioner sustained in 1945 upon the

sale of stock of literary properties was an ordinary busi-

ness loss, deductible in full under the provisions of Sec-

tion 23(e). The literary properties did not constitute

"capital assets," but to the contrary, fell within those

types of property expressly excluded from "capital assets"

by Section 117(a)(1), i.e., "stock in trade of the tax-

payer or other property of a kind which would properly

be included in the inventory of the taxpayer if on hand

at the close of the taxable year, or property held by the

taxpayer primarily for sale to customers in the ordinary

course of his trade or business."
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ARGUMENT.

I.

The Payments Made by Petitioner to Ruth Fidler of

the Sums of $800.00 Each Month During the

Period From April 1, 1944 to December 31, 1946,

for Her Support and Maintenance Constituted

Periodic Payments Within the Provisions of Sec-

tion 22 (k) of the Internal Revenue Code, and
Were Therefore Deductible by Petitioner Under
the Terms of Section 23 (u).

The issue to be decided depends upon the proper inter-

pretation of provisions added to the Internal Revenue

Code by Section 120 of the Revenue Act of 1942, 56 Stat.

798, c. 619, which presently appear as Sections 22 (k)

and 23 (u) of the Internal Revenue Code. The pertinent

portions of those provisions read as follows:

"Sec. 23. Deductions From Gross Income.

"In computing net income there shall be allowed

as deductions

:

"(u) Alimony, Etc., Payments.—In the case of

a husband described in section 22 (k), amounts in-

cludible under Section 22 (k) in the gross income of

his wife, payment of which is made within the hus-

band's taxable year. * * *

"Sec. 22. Gross Income.

"(k) Alimony, Etc., Income.—In the case of a

wife who is divorced or legally separated from her

husband under a decree of divorce or of separate

maintenance, periodic payments * * * received

subsequent to such decree in discharge of, * * *
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a legal obligation which, because of the marital or

family relationship, is imposed upon or incurred by

such husband under such decree or under a written

instrument incident to such divorce or separation

shall be includible in the gross income of such wife,

* * * Installment payments discharging a part of

an obligation the principal sum of which is, in terms

of money or property, specified in the decree or in-

strument shall not be considered periodic payments

for the purposes of this subsection; except that an

installment payment shall be considered a periodic

payment for the purposes of this subsection if such

principal sum, by the terms of the decree or instru-

ment, may be or is to be paid within a period ending

more than 10 years from the date of such decree or

instrument, but only to the extent that such instal-

ment payment for the taxable year of the wife * * *

does not exceed 10 per centum of such principal

sum. * * *"

The object of Section 22 (k) was to do away with the

apparent injustice under which a man divorced from his

wife and ordered by a court to support her, was not al-

lowed to deduct the amounts paid from his income tax.

Herbert v. Riddell (D. C. S. D. Cal), 103 Fed.

Supp. 369.

The legislative history demonstrates this purpose..

See:

Senate Report No. 163, Committee on Finance,

77th Cong., 2nd Sess., C. B. 1942-2, p. 568;

House Report No. 2233, Committee on Ways and

Means, 77th Cong., 2nd Sess., C. B. 1942-2, p.

409 at p. 427.
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See also:

Cox V. Commissioner (1949), 176 F. 2d 226, at

228.

In the House Report of Congress above referred to, it

is stated (C. B. 1942-2, p. 409)

:

"The existing law does not tax alimony payments

to the wife who receives them, nor does it allow the

husband to take any deduction on account of alimony

payments made by him. He is fully taxable on his

entire net income even though a large portion of his

income goes to his wife as alimony or as separate

maintenance payments. The increased surtax rates

would intensify this hardship and in many cases the

husband would not have sufficient income left after

paying alimony to meet his income tax obligations.

"The bill would correct this situation by taxing

alimony and separate maintenance payments to the

wife receiving them, and by relieving the husband

from tax upon that portion of such payments which

constitutes income to him under the present law.

This treatment is provided only in cases of divorce

or legal separation and applies only where the ali-

mony or separate maintenance obligation is dis-

charged in periodic payments. Moreover, the por-

tion of such payments going to the support of minor

children of the husband does not constitute income

to the wife nor a deduction to the husband. The

same is true with regard to payments in discharge of

lump sum obligations, even though made in install-

ments."

The statute covers two types of situations in the alloca-

tion of income for tax purposes between divorced parties.

If there is a lump sum payment promised in the nature of

a property settlement, this is not taxed to the wife whether
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tne money is paid in one payment or spread over a period

of years. On the other hand, if the husband agrees or

is ordered to pay the wife for her support regular pay-

ments either in indefinite amounts or for an indefinite

period of time, the payments are "periodic," taxable to

the wife, and constitute a deduction for the husband.

Cf.:

Estate of Frank Charles Smith, Deceased (C. C.

A. 3rd, Nov. 13, 1953), 208 F. 2d 349.

In the case at bar, the payments involved made by the

petitioner were not in settlement of property rights, but

were for the support and maintenance of his former wife.

They do not constitute "installment payments" because

the divorce decree did not specify a fixed and "principal

sum" which petitioner was obligated to pay to Ruth Fidler

for her support and maintenance. They, therefore, con-

stitute "periodic payments."

The term "periodic payments" is not expressly defined

by Section 22 (k).

"Periodic payments" are defined by Nelson, in Divorce

and Separation (2nd Ed., pp. 30-31), as follows:

"An allowance of permanent alimony, where pay-

able in money, is either (1), a lump sum payable on

or near the rendition of the decree of divorce, (2)

a lump sum payable in installments, or (3) an allow-

ance of periodical payments without limitation as to

time or for a fixed period without designation of the

total amount to he paid.'' (Emphasis added.)

The foregoing definition by Nelson was approved and

adopted by the Tax Court in its early decision of Roland

Keith Young, 10 T. C. 724. In that case, a divorce de-
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cree was rendered between the taxpayer and his wife,

which incorporated and adopted the provisions of a writ-

ten agreement entered into between them. Under the

divorce decree, taxpayer was required, in accordance with

the terms of the written agreement, to make total monthly

payments to his former wife for her support for a limited

priod of fifty months, i. e., for November and December

of 1940, and for the twelve months of the four succeed-

ing years, 1941, 1942, 1943 and 1944, and thereafter no

further payments would be required. The amounts to

be paid during each year depended upon the amount of

the net income of the taxpayer for the preceding year. If

the net income of taxpayer in a preceding year amounted

to $50,000.00, he was required to pay for support and

maintenance $12,000.00, in monthly payments of $1,000.00.

If, in any one or more of the four calendar years, be-

ginning with the year 1940, his net income should fall

below $50,000.00, the payments to be made by him in the

next succeeding year were to be that portion of $12,000.00

which would be represented "by the fraction thereof of

vv'hich the net income for the preceding year is the numer-

ator and the sum of $50,000.00 is the denominator."

The taxpayer-husband made payments to his former

wife in accordance with this formula and deducted such

payments on his income tax returns on the theory that

they constituted ''periodic payments." The Commissioner

contended that they constituted "installment payments."

In ruling in favor of the taxpayer-husband, the Tax

Court found as follows:

"Neither the decree of divorce nor the terms of the

agreement of February 20, 1940, which were incorpo-

rated in and adopted under the decree obligated peti-

tioner to pay to his former zvife any total, fixed sum
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over the fijty-monih period. Rather the payments

were left indefinite in amount excepting as to the

maximum amount for a year, dependent upon the an-

nual earnings of the petitioner; and his future an-

nual earnings could not be determined as of the date

of the final decree, October 22, 1941. The divorce

decree provided only a method for computing the

amounts to be paid by petitioner in each one of the

future years, and the maximum to be paid in any

year and for any month if petitioner's net income

should be $50,000.00.

"The payments which petitioner made pursuant to

the divorce decree were alimony payments, and they

were periodic payments."

In its opinion the Tax Court held, in part, as fol-

lows:

"Petitioner contends that the divorce decree, by

its terms, did not obligate petitioner to pay his for-

mer wife a definite sum of money over the prescribed

period of fifty months. He points out that it would

not have been possible at the time the decree was

entered to compute a lump sum or total sum from

the provisions in the decree relating to the future

payments because the future payments were depen-

dent upon his future net income, and neither the

future gross nor the future net income was fixed.

"It is our conclusion that the payments were

periodic payments as that term is used in Section

22 (k). We find from all of the evidence that peti-

tioner's contentions are correct. The divorce decree

allowed to the former wife periodic (monthly) pay-

ments for a fixed period without designation of the

total amount to he paid. Such payments are consid-

ered to be 'periodical payments' as distinguished from



—26—

'a lump sum payable in installments.' See Nelson,

Divorce and Annulment (2d Ed.), sec. 14.23, vol.

2, pp. 30, 31.

"* * * They (petitioner and his former wife)

agreed that the maximum total of the monthly pay

ments would be $1,000.00. This plan of monthly

payments was adopted by the court and set forth in

the divorce decree. * * * f^g provisions in the

divorce decree did no more than prescribe a maximum
total monthly payment, based upon an annual net

income of $50,000.00, and a method for computing

monthly payments on the basis of any annual net in-

come below $50,000.00. These provisions did not fix

any total sum as a fixed sum to be paid over the

fixed period of fifty months. Therefore, the pay-

ments in question were not payments 'discharging

part of an obligation the principal sum of which is,

in terms of money or property, specified in the de-

cree.' It follows that the payments were not 'in-

stallment payments,' but were 'periodic payments'

under section 22 (k).

"Petitioner is entitled to deductions under Sec-

tion 23 (u) for the periodic payments which he made

in 1942 and 1943." (Emphasis added.)

John H. Lee, 10 T. C. 834, also involved an agreement

between the taxpayer-husband and his former wife where-

in, just as in the case at bar, the amount which the hus-

band would be required to pay his wife would be meas-

ured by and dependent upon the amount of his income.

The taxpayer, Mr. Lee, had agreed to pay his wife, for

a period of five years, ZV/3, per cent of the first $12,000.00

and 25 per cent of the excess, if any, of his annual net

income over $12,000.00. He was to pay $46.15 each

week and to make up the difference as soon as practicable

after the end of each year. The husband deducted the
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payments thus made during the years 1942 and 1943.

The commissioner, just as in the case at bar, contended

that the payments were not "periodic payments" but were

''installments payments" within the meaning of Section

22 (k), and therefore not deductible by petitioner.

The Tax Court, in overruling the Commissioner, made

in part the following observations which are so clearly

pertinent to the case at bar:

"* * * The total payments to be made in the

present case could not be as satisfactorily calculated

in advance because there was no means of determin-

ing what the 'net income' of this petitioner might be.

^'The Agreement of the parties in this case fixed

no principal sum and it was impossible to know in

advance how much the petitioner would have to pay

his wife. * * * These payments do not come "with-

in the description of installment payments contained

in Section 22 (k). All other payments are to be con-

sidered as periodic payments and taxable to the zvife

rather than to the husband. The period of five years

fixed by the agreement is not sufficient, in view of the

uncertainty as to the amount, to make these payments

taxable to the husband under sections 22 (k) and

23 (u). Cf. Roland Keith Young, 10 T. C. 724."

(Emphasis added.)

The foregoing interpretations by the Tax Court of the

terms "periodic payments" and "principal sum" are rea-

sonable and logical; there can be no doubt that the term

"principal sum," as used in Section 22(k), contemplates

a fixed and definite amount—"a total sum as a fixed sum"
—"the total amount to be paid."



—28—

As Judge Yankwich stated in Herbert v. Riddell, supra,

''Ordinarily, it might be difficult to draw a distinc-

tion between periodic payments and installment pay-

ments. For periodic payments may imply merely

payments over a period of time. So may installment

payments. But the Congress and the Treasury De-

partment make it clear that 'periodic' payments are

payments made at different times, which, as to

amount or duration, are indefinite. Installments, on

the other hand, are payments made periodically of

amounts, equal or unequal, as portions of a definite

and established zvhole. And this is what is meant by

the phrase contained both in the section and regula-

tion that the 'principal sum * * * is, in terms

of money or property, specified in the decree of

divorce or legal separation, or in an instrument in-

cident thereto.' " (Emphasis added.)

This is but another form of expression of the concept

voiced in the Young and Lee cases.

The Committee on Ways and Means of Congress, in

making its report on this legislation, uses the term "lump

sum" as synonymous with "principal sum" when, in re-

ferring to the class of payments which would not be

considered as income to the wife, it makes the statement:

"The same is true with regard to payments in dis-

charge of lump sum obligations, even though made

in installments." (See, House Report No. 2233,

Committee on Ways and Means, 77th Congress, 2nd

Session, C. B. 1942-2, p. 409.)

The Commissioner, in his regulation, at one point uses

the expression "gross sum" as apparently synonymous

with "principal sum." (Reg. 103, Sec. 19-22(k)-l (as

added by TD 5194, CB 1942-2, p. 56), subparagraph (c),

Example ( 1 ) •

)
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All of these expressions but corroborate the conclusion

that a ''principal sum," as used in Section 22 (k), means

a fixed and definite amount.

In view of the foregoing, can it be reasonably held that

the divorce decree [R. 107-109] in this case specified "the

principal sum/' required by Section 22(k), in order to

make the monthly payments non-deductible as "install-

ment payments?" If so, what was the principal sum?

Is it the amount arrived at by multiplying 53 months by

the sum of $500."? That would have been but the

minimum aggregate amount of the payments required.

Can it be ascertained by multiplying 53 months by the

sum of $800.00? That would have been but the maximum
aggregate amount which Mr. Fidler might have been re-

quired to pay.

It is evident that the decree did not specify a principal

sum, as required by Section 22 (k). There was not a

definite and fixed sum "specified" to be paid which could

have ascertained by any form of mathematical calcula-

tion at the time that the divorce decree was rendered.

And the answer must be determined as of the time that

the divorce decree was rendered—and not in retrospect.

When the Commissioner argued in the Lee case that a

lump sum was specified in that case "because at the end of

five years the exact amount would be known," the Tax

Court responded: "That argument also carries too far,

because eventually all uncertainties in every case will be

resolved by the passing of time." (10 T. C. 836.) This

statement is equally applicable to the case at bar.

The Tax Court, in concluding that a "principal sum"

was specified in this case, seeks to disregard the legal

efifect of the decree of divorce and the payments ordered

thereby. It seeks to ignore the substance of the obliga-
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tion imposed upon petitioner by the decree. Instead, it

relies upon the technical form of the promissory notes

which petitioner had executed before the decree of divorce

was rendered in order to conclude therefrom that peti-

tioner's obligation under the divorce decree "consisted

of two separate components of $500 and $300, each."

[R. 142.] It then goes on to reason, in effect, that the

$500.00 monthly payments which were still due and owing

under the unexpired period covered by the first two notes

could be calculated into a "principal sum" and that there-

fore these $500.00 monthly payments were "installment

payments." It followed the same reasoning with respect

to the third note which had been executed prior to the

divorce decree with respect to the $300.00 monthly pay-

ments. In connection with the latter note, it held in

effect that the contingent nature of this note, i. e., the

fact that petitioner's liability in respect of the $300.00

payment might be reduced or eliminated if petitioner

should fail to obtain future radio contracts with at least

the same level of compensation, did not detract from the

fact that it specified a "principal sum" which petitioner

was obligated to pay, under the reasoning employed in

its previous decisions in /. B. Steinel, 10 T. C. 409; Estate

of Frank P. Orsatti, 12 T. C. 188, and Harold M.Fleming,

14 T. C. 1308.

The conclusions, aforesaid, reached by the Tax Court

are untenable for the reasons hereafter discussed.

The promissory notes involved were executed merely

as additional evidence of the obligation which petitioner

finally agreed to assume with respect to the support and

maintenance of his wife as set forth in their final Settle-

ment Agreement dated February 4, 1944 [R. 65-84].

Ruth Fidler, in her complaint for divorce against the peti-
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tioner, requested that the Settlement Agreement be ap-

proved by the Court [R. 61]. The divorce decree ex-

pressly provided that the agreement was ^'confirmed, rati-

fied, approved and adopted'' as a part of the decree [R.

108].

The efifect of the Court's action was to adopt and in-

corporate the Settlement Agreement into the decree. The

decree, therefore, superseded the agreement and notes and

became the basis of petitioner's liability to his former

wife with respect to monthly payments to her for her

support and maintenance.

42 C. J. S., p. 188, Footnote 50;

Spreckels v. Wakefield (C. C. A. 9th), 286 Fed.

465;

Hough V. Hough, 26 Cal. 2d 605, 160 P. 2d 15

(wherein the California court reviews and lists

the decisions from numerous other jurisdictions

on this point)

;

Herbert v. Riddell (U. S. D. C, Cal.), supra, 103

Fed. Supp. 369;

Lewis V. Lewis, 53 Nev. 398, 2 P. 2d 131, at 136.

In Hough v. Hough, supra, the Court states

:

''A decree which incorporates an agreement is a

decree of court nevertheless, and as soon as incorpo-

rated into the decree the separation agreement is

superseded by the decree, and the obligations imposed

are not those imposed by contract, but are those im-

posed by decree, and enforceable as such. Once the

contract is merged into the decree, the value attaching

to the separation agreement is only historical." (Em-
phasis by the Court.)
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As Judge Yankwich stated in Herbert v. Riddell, Col-

lector of Internal Revenue, supra:

''The obligation to pay derives not from the agree-

ment of the parties, but from the order of the court,

as the section just referred to (I. R. C, section

22 (k)) clearly indicates. And courts have declined

to recognize for this purpose voluntary agreements

not made obligatory by court decree. Smith v. Com-
missioner, 1948, 2 Cir., 168 F. (2d) 446 (36 AFTR
1007) ; Daine v. Commissioner, 1948, 2 Cir., 168 F.

(2) 449 (36 AFTR 1080) ; Cox v. Commissioner,

1949, 3 Cir., 176 F. (2) 226 (38 AFTR 301);

Commissioner v. Walsh, 1949, U. S. App. D. C,
183 F. (2) 803 (39 AFTR 801)."

And, further:

"And it is quite evident that, regardless of con-

tract, the Congress intended that deductibility or

non-deductibility shall be dependent on the legal obli-

gation which ultimately compels the payment,

—

i.e.,

the Court decree. See, Commissioner v. Murray,

1949, 2 Cir., 174 F. (2) 816 {2>7 AFTR 1520),

817."

After the rendition of the amended decree of divorce

in this case, Ruth Fidler would not have had any right of

action on those portions of the Settlement Agreement

which had been incorporated in and made an operative

part of the divorce decree, nor upon the promissory notes.

Her remedy, in the event that petitioner had defaulted in

the monthly payments ordered to be made for her support,

would have been under the divorce decree, including such

aids as execution, contempt, and other enforcement process

of the Court, together with an action on the decree.

{Hough V. Hough, supra, 160 P. 2d 15, at p. 19.)
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The amended decree of divorce [R. 108] unequivocally

demonstrates that the decree incorporated and specifically

ordered the petitioner to pay to his wife monthly sums

for her support in an amount not greater than $800.00

per month nor less than $500.00 per month. This order

specifically covered the monthly payments which petitioner

had agreed to make to his wife for her support and

maintenance under the terms of the Settlement Agreement

and the promissory notes executed and delivered as a part

thereof, and superseded the contractual obligation imposed

upon petitioner by said Settlement Agreement and promis-

sory notes in this respect, by the following language [R.

108]:

"It Is Further Ordered, Adjudged and Decreed,

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement Agreement the

sum of Eight Hundred ($800.00) Dollars per month

commencing forthwith and continuing for a period

of four years and five months, the last monthly pay-

ment becoming due and payable on August 1, 1948,

providing, however, that should defendant, at any

time before August 1, 1948, not have a radio con-

tract under the terms of which he receives a monthly

sum equal to the monthly sum he is now receiving

under his present radio contract, monthly payments

to the extent of the sum of Three Hundred ($300.00)

Dollars of said sum of Eight Hundred ($800.00)

Dollars per month, shall be reduced in proportion to

the amount of the reduction of his present radio con-

tract, and should defendant have no radio contract

at all, between the date hereof and said August 1,

1948, then monthly payments to the extent of the

sum of Three Hundred ($300.00) Dollars per month

of said sum of Eight Hundred ($800.00) Dollars

per month, shall be waived and shall not be made to
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plaintiff by defendant, and defendant shall not be

required at any future time to pay to plaintiff the

balance of any reduced, or waived, payments here-

under."

Insofar therefore as the monthly payments for sup-

port and maintenance are concerned, the above language

from the decree imposed but a single obligation upon the

petitioner. It in no manner separates such obligation

into *'two separate components." The decree does not

specify that the $800.00 payments ordered shall consist of

"two separate parts." The payment ordered by the Court

is but a single payment. Whatever separate payments as

such, might have been required under the terms of the

promissory notes executed prior to the rendition of the

decree of divorce were by the Court's decree, in effect,

unified and consolidated into a single monthly payment.

This is not only the substance and reality of the situation,

but is, under the cases above cited, the actual legal effect

of the decree.

The Tax Court, in its opinion, ignores the fact that

the decree superseded the contractual obligations assumed

by petitioner in the Property Settlement Agreement and

promissory notes. It impliedly holds, notwithstanding the

foregoing cases, that the agreement and promissory notes

are still controlling. It states, by way of a passing re-

mark set forth in a footnote as follows [R. 144] :

"To the extent that there may be any conflict

between provisions of the agreement and other parts

of the decree, it is abundantly clear that it was the

intention that the agreement was to be controlling.

In one respect in which there was such a discrepancy,

the decree was thereafter amended to conform to

the agreement, as shown in our findings."
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Certainly, it was the intention of the parties that the

agreement which they executed on February 4, 1944,

should be the basis for any decree or judgment thereafter

rendered between them [see Paragraph Twenty-First of

Agreement at R. 82]. But certainly the parties, or at

least their attorneys, recognized that, as a matter of law,

the decree would be controlling if it incorporated and

adopted the Property Settlement Agreement as a part

thereof. That is precisely why the attorneys for Mr.

Fidler went to such great trouble to cause the decree to

be amended to conform to the agreement of the parties

when the first decree which was entered failed to accurate-

ly set forth the nature and extent of Mr. Fidler's obliga-

tion. See, in this regard, the extensive correspondence

which took place between the attorneys for the parties

following the rendition of the erroneous decree, and which

led up to the correction thereof by the Court [Supple-

mental Stipulation of Facts, and Exs. 5-12, R. 111-

122]. Obviously, the attorneys recognized that, irre-

spective of the intention of the parties, the Court's de-

cree would be controlling over the agreement, and that

therefore it was mandatory that the decree be amended to

properly set forth the obligations which Mr. Fidler had

assumed under the agreement. However, irrespective of

what their intention might have been, the fact remains

that, as a legal proposition, the decree of divorce, as

amended, became controlling upon the parties.

Even in the absence of the controlling effect of the

decree, and even if it be assumed arguendo that the agree-

ment had not been incorporated and merged into the

decree, so that it would be merely a question of constru-

ing the nature of the obligation imposed by the agreement

alone, it is submitted that the efforts of the Tax Court to
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separate the monthly payments for the support and main-

tenance of Mrs. Fidler into two separate obHgations of

$500.00 and $300.00 each is a hypertechnical rehance

upon form and an unreasonable disregard of the clear

meaning- of the Property Settlement Agreement. (See,

in this regard, the comments of Circuit Judge Hastie in

Estate of Frank Charles Smith, supra, hereinafter re-

ferred to in greater detail.)

When the substance and realities of the situation which

existed between Mr. and Mrs. Fidler are analyzed, it is

clear that there is no proper justification for attempting

to convert the monthly support payments into two sepa-

rate and distinct obligations.

Under the first agreement of August 20, 1943, Mrs.

Fidler had agreed to accept for her support and main-

tenance a sum of $500.00 per month for a minimum period

of three years, with similar monthly payments of $500.00

for two more years provided that she did not remarry

within such last two-year period. This obligation was set

forth in the agreement in the form of two promissory

notes, one in the sum of $18,000.00 dated August 20,

1943, providing for $500.00 monthly payments to be made

immediately, and without provision for cessation in event

of Mrs. Fidler's remarriage. These payments would

have continued to and including the month of August,

1946. The contingent obligation for the following two

years was set forth in the agreement as a separate prom-

issory note in the sum of $12,000.00, with $500.00 month-

ly payments thereunder to commence on September 1,

1946. This note contained the provision that it would

become ineffective upon remarriage of Mrs. Fidler [see

agreement of August 20, 1943, at R. 86-96].
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As part of said agreement it was further agreed that

the exclusive custody of the child of the parties was to be

with petitioner, and Mrs. Fidler was to receive a lump

sum of $20,000.00 in cash or securities as her part of the

property of the parties, together with a Packard auto-

mobile.

Apparently Mrs. Fidler was dissatisfied with the fact

that she would not receive any support payments during

the last two years of the contemplated five-year period in

the event that she remarried. So, this condition v.^as

eliminated by the amendment of October 21, 1943 [Ex.

''B," R. 96-99], with the result that petitioner's obliga-

tion, as of such date with respect to the support and main-

tenance of Mrs. Fidler was to make payments at the rate

of $500.00 per month for a total of five years, irrespective

of whether Mrs. Fidler remarried or not.

Then, on December 16, 1943, the agreement was again

amended to accord Mrs. Fidler custody of the minor

child for equal periods of time with petitioner, with the

further obligation upon petitioner to pay all of the child's

living expenses, including a nurse's care, while in the

custody of Mrs. Fidler [Ex. "C," R. 99-101].

Thereafter, however, Mrs. Fidler retained another at-

torney and, finally the agreement of February 4, 1944,

was negotiated and executed.

As of this date, petitioner's principal business was that

of a radio commentator. Although he was then under

contract to render his services on a weekly radio broad-

cast program, the term of said contract was only 26

weeks. And, while the sponsor of said program had the

right to renew and extend said contract for additional

periods of time, petitioner had no assurance that this
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would be done [Stipulation of Facts, Par. XII, at R. 63-

64, and Findings of Fact at R. 132], Petitioner had ex-

perienced periods when he was not at all employed on

radio, as for example, in 1940, 1941 and 1942, when his

contract with one company had expired and he had not

obtained another [R. 45].

It was undoubtedly on account of the uncertainty of pe-

titioner's future income from his radio employment that

the parties arrived at the plan finally agreed upon in the

Settlement Agreement of February 4, 1944 [R. 65]. By
this agreement, among other things, petitioner agreed to

and did transfer and convey to Mrs. Fidler an additional

$7,000.00 in cash or securities as her share of and in

division of the properties of the parties, and agreed to

pay $200.00 per month for the care and maintenance of

the minor child during those periods when said child was

in Mrs. Fidler's custody.

In addition to the foregoing, petitioner, in effect and

substance, agreed to pay to Ruth Fidler for her support

and maintenance of minimum of $500.00 and a maximum

of $800.00 per month to and including the month of

August, 1948, the exact amount to be paid to depend on

the amount of his income from his radio employment dur-

ing said period. This was accomplished by petitioner un-

dertaking to continue to make consecutive payments as

provided for under the two promissory notes, dated Au-

gust 20, 1943, and October 21, 1943, theretofore executed

and dehvered to Mrs. Fidler, at the rate of $500.00 per

month as called for by said notes, and in addition thereto,

petitioner agreed to make additional concurrent payments

of not to exceed $300.00 per month, but subject to re-

duction or waiver, in acccordance with the terms and con-
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ditions of a third promissory note executed and delivered

by petitioner to Mrs. Fidler on February 4, 1944.

Said third note contemplated and provided that peti-

tioner would pay a maximum of $300.00 per month for

54 consecutive months. It further provided, however, that

if petitioner during said period should not have a radio

contract under the terms of which he received a monthly

sum equal to that which he was receiving on February 4,

1944, under his then existing radio contract, then the

monthly payments falling due under this note during said

period would be reduced in proportion to the amount of

the reduction of his then existing radio contract. And,

if petitioner should have no radio contract at all, such

monthly payments of $300.00 would be waived entirely,

and petitioner would not be required at any future time to

pay the balance of any reduced, or waived payments.

It thus appears that while Mrs. Fidler was to receive

a minimum of $500.00 per month, she was entitled to

receive not to exceed an additional $300.00 per month, if

petitioner's earnings under his then existing or any sub-

sequent radio contract equalled the earnings which he was

receiving from his radio contract as of the date when said

note was executed.

The notes, therefore, were intimately related in such

way that they together, and with the agreement of which

they were a part, provided continuing regular monthly pay-

ments of money for current maintenance and support of

Mrs. Fidler in an amount not more than v$800.00 and not

less than $500.00 per month, until August 1, 1948.

That this was clearly the intention of the parties is dem-

onstrated by the language of Paragraphs Seventh and
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follows [R. 74-76] :

"That Second Party accepts said three (3) promis-

sory notes, for her support and maintenance and not

in lieu of property rights, upon the following condi-

tions :

"(a) In lieu of other provision for the support

and maintenance of Second Party during her natural

life;

"(b) In full payment, discharge and satisfaction

of all obligations or any thereof, on the part of First

Party to maintain or support Second Party during

her natural life;

"(c) In full pa3mient, discharge and satisfaction

of counsel fees and costs in any pending or future

action between the parties hereto, other than an action

on said or any of said promissory notes.

"Eighth : That the installment payments provided

in the three (3) promissory notes hereinabove set

forth, being taxable to her as income, Second Party

will, from and after the date hereof, file such income

tax returns and/or declarations, both Federal and

State, as are required by law, and will include therein

all such support and maintenance payments received

by her, and will pay all taxes shown to be due and

payable under such returns and/or declarations.

"Should any of the monthly installments provided

for in the said $16,200.00 promissory note, last above

described, be reduced or waived and the payor not

be required to make same. First Party will give to

Second Party, not for her support and maintenance,

but as an absolute gift without condition, sufficient

moneys to enable Second Party to pay her income
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taxes, both Federal and State, when due, on support

and maintenance payments received from First Party,

but not on income received by Second Party in ex-

cess thereof, without resort to the support and main-

tenance payments provided for in the two other

promissory notes, above described, it being the in-

tention of the parties hereto that Second Party will,

during any period that the payments under said

promissory note last above described are reduced or

waived, have a net minimum sum of $500.00 per

month for her support and maintenance."

The Tax Court seeks to ignore the substance of the

transaction by refusing to read the three notes together;

it, instead, views the first two notes as an isolated under-

taking to pay a sum certain within five years. If we may

paraphrase the language of Judge Hastie, in Estate of

Frank Charles Smith, supra, ''this refusal to read and in-

terpret" the notes in relation to each other "results in an

unreasonable disregard of the clear meaning of the agree-

ment."

The statements made by the United States Court of

Appeals for the District of Columbia in Alfoiis B. Landa

V. Commissioner (decided Jan. 14, 1954), F. 2d

(P-H, Federal Tax Service 1954, Par. 72,317), in an

alimony case are appropriate to the case at bar. In that

case, the taxpayer-husband had executed a promissory

note to his wife agreeing to pay her a total of $30,000.00

in $200.00 monthly installments. The note stated that

these sums were in repayment of an indebtedness which

he owed her. The evidence, however, showed that there

was no indebtedness and that the payments were made for

the wife's support. The Tax Court, because of the form

and language of the note, refused to permit the husband
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to claim the payments as deductions. After two appeals

to the Court of Appeals from adverse decisions by the

Tax Court, the taxpayer finally prevailed. On the second

and final appeal, decided on January 14, 1954, as afore-

said, the Court of Appeals, in reaching its conclusion in

favor of the taxpayer, stated:

'' '* * * in the field of taxation, administrators

of the laws, and the courts, are concerned with sub-

stance and realities, and formal written documents

are not rigidly binding.' The purpose of this rule is

manifest. Whenever taxation is allowed to depend

upon form, rather than substance, the door is opened

wide to distortion of the tax laws, which after all,

represent the legislative judgment for an equitable

distribution of the tax burden generally. Clearly

this purpose is not advanced by applying the rule only

if it serves to increase the tax in a particidar case.

'The taxpayer as well as the Commissioner of In-

ternal Revenue is entitled to the benefit of the rule.'

"

(Emphasis ours.)

The Tax Court has held herein that the contingency

provided for in the agreement and decree, whereby the

total payments which petitioner was ordered to pay to

his wife for her support was expressly made subject to

reduction in the event of cessation or diminution in his

radio employment income, did not preclude the existence

or ascertainment as of the date of the decree of an obli-

gation on the part of petitioner specified in a "principal

sum" In reaching this conclusion, the court relies upon

its reasoning and conclusions in /. B. Steinel, 10 T. C.

409; Estate of Orsatti, 12 T. C. 188, and similar cases.

/. B. Steinel involved a decree of divorce which ordered

the taxpayer husband to pay his former wife $100.00



-43—

monthly until $9,500.00 was paid, unless she remarried,

in which event the remaining payments not in default

would be cancelled. Estate of Orsatti also involved a

similar situation—an agreement to pay $125.00 per week

for a period of two years or until such time as the divorced

wife should remarry or die, whichever first occurred.

In these cases, the Tax Court concluded that the con-

tingency involved only afifected the "obligation," but did

not afifect the ''principal sum" specified, and that there-

fore, the payments made were ''installment payments" on

a "principal sum" obligation. It is exceedingly difficult

to understand this reasoning. If the contingency, even

if it supposedly affects merely the "obligation," makes it

impossible to know in advance how much the taxpayer

will be required to pay his wife—if the total amount to

be ultimately paid is uncertain or variable at the time

that the decree is entered or the agreement is made—it

would logically seem that there is no fixed and definite

amount prescribed, and that therefore the payments are

periodic payments and not installment payments of a

specified lump sum or "principal sum" as required and

contemplated by the statute.

In answer to this phase of the Tax Court's opinion,

it is respectfully submitted that this Court should reject

the Tax Court's interpretation just as the Courts of Ap-

peals for the Second and Third Circuits have rejected it

(We are advised that the same question is now pending

before this Court for determination in Benjamin David-

son V. Commissioner, No. 13767.) Furthermore, and in

the alternative, it is submitted that there are essential

differences between the contingencies involved in the

Steinel and Orsatti cases and that involved in the case

at bar.
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In Baker v. Commissioner (C. C. A. 2d, decided June

15, 1953), 205 F. 2d 269, the Court's opinion, on this

point, reads as follows

:

''The separation agreement made between the tax-

payer Mr. Baker and his former wife, and incorpo-

rated in the divorce decree, provided that he was to

pay her $300 per month from September 1, 1946

to August 31, 1947, and $200 a month from Septem-

ber 1, 1947 to August 31, 1952, but that, should she

die or remarry, his obligation to make any such pay-

ments thereafter w^ould cease. The Tax Court held

that these were 'installment payments'—within sec-

tion 22 (k) of the Internal Revenue Code—each dis-

charging 'a part of an obligation the principal sum
of which is * * * specified in the decree.' We do

not agree.

"Section 22 (k) differentiates 'periodic payments'

and 'installment payments.' The latter, as the word-

ing shows, must be parts of a 'principal sum.' Here

no such sum was explicitly stated in figures. But the

Tax Court said: 'Simple arithmetic indicates that the

principal sum to be paid was $15,600'—in other

words, the addition of the several payments. Were

there no contingencies, this conclusion might he

sound. But there are contingencies which the Tax
Court ignored. In doing so, it cited /. B. Steinel,

10 T. C. 409, where it had said (p. 410) that 'the

word "obligation" is used in Section 22 (k) in its

general sense and includes obligations subject to con-

tingencies where those contingencies have not arisen

and have not avoided the obligation during the taxable

years.' See to the same effect, Estate of Frank P.

Orsatti, 12 T. C. 188, and Harold M. Fleming v.

Commissioner, 14 T. C. 1308. We see no justifica-

tion for this interpretation." (Emphasis ours.)
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The Circuit Court, after pointing out the impossibility

of predicting when the wife might remarry, went on to

hold:

"* * * the language of the statute before us in

the instant case
—

'the principal sum * * * speci-

fied in the decree'

—

clearly implies an amount of a

fairly definite character, and thus carries with it no

such suggestion of uncertainty. Consequently, in this

respect, we reverse the decision of the Tax Court."

(Emphasis ours.)

The Court stated that the fact that the wife involved had

actually remarried in September, 1949, was wholly irrele-

vant.

The Court of Appeals for the Third Circuit has like-

wise rejected the theory announced by the Tax Court in

the Steinel, Orsatti, and other similar cases. In Estate of

Frank Charles Smith, Deceased, decided on November 13,

1953, 208 F. 2d 349), a husband, under the terms of a

property settlement agreement with his wife, executed as

an incident to impending divorce litigation, had agreed

with her, among other things, in the first paragraph of

said agreement, to pay her $25,000.00 in ten equal and

semi-annual installments commencing on the 15th day of

February, 1947; in the second paragraph of said agree-

ment he agreed to pay her, in addition, the sum of $300.00

every month beginning on the first day of December,

1946, for a period of 5 years; and in the third paragraph

of the agreement, he agreed, in addition, to pay to her

the sum of $100.00 per month on the first day of Decem-

ber, 1951, and on the first day of each calendar month

thereafter, during the term of the remainder of her natural

life.
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There was a clause in the agreement that in the event

of the death of the husband during the hfetime of the

wife or in the event of the death of the wife or upon her

remarriage, all payments provided for should cease, except

certain other payments due under certain life insurance

policies.

A divorce decree was granted to the taxpayer's wife

but, unlike the case at bar, the decree did not incorporate

the provisions of the agreement.

The husband-taxpayer made certain of the $2,500.00

semi-annual payments provided by the first paragraph of

the agreement, and certain of the $300.00 monthly pay-

ments provided for by the second paragraph of the agree-

ment. The Tax Court held that both classes of payments

were ''installment payments" and therefore not deductible

by the husband. On appeal, the Third Circuit Court sus-

tained the Tax Court with respect to the $2,500.00 in-

stallment payments on the $25,000.00 obligation, but re-

versed the Tax Court's decision on the non-deductibility

of the $300.00 monthly payments and held that the theory

adopted by the Tax Court in Stcinel and similar cases

was erroneous. In so holding, the Third Circuit Court

stated

:

"The case turns upon the provisions of 22 (k) and

23 (u) of the Internal Revenue Code. The statute

quite evidently covers two types of situations in the

allocation of income for tax purposes between di-

vorced parties. If there is a lump sum payment

promised in the nature of a property settlement this

is not taxed to the wife whether the money is paid in

one payment or spread over a period of years. The

latter is an 'installment' payment. On the other

hand, if the husband agrees or is ordered to pay the
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wife a sum of money as support regularly for an In-

definite time that is a 'periodic' payment. The income

therefrom is taxable to the wife and payments con-

stitute a deduction for the husband. (Emphasis

ours.)

''Reference to the separation agreement will show

that in addition to the $25,000 the husband further

agreed to pay the wife $300 monthly for five years

and $100 monthly thereafter for her life or until her

remarriage. Nine of these $300 payments were made

subsequent to the divorce decree in 1947. Taxpayer

claims a deduction of $2700 therefor.

"The Commissioner taxes the position that since

the sum total to be paid by the husband was mathe-

matically calculable, payments made in liquidation of

the agreement are 'installment' payments not taxed to

the wife and for which the husband gets no deduction.

This was the view of the Tax Court and is supported

by a line of decisions in that court. Whether indi-

vidual cases can be distinguished does not matter ; the

Tax Court judge in this case was perfectly right in

relying on the theory supported by previous Tax
Court decisions. Steinel v. Commissioner, 10 T. C.

409 (1948); Orsatti v. Commissioner, 12 T. C. 188

(1949) ; Casey v. Commissioner, 12 T. C. 224 (1949).

"Opposed to this line of Tax Court decisions is the

Second Circuit's decision in Baker v. Commissioner,

205 F. 2d 369 (C. A. 2, 1953). All the Commissioner

can do about this case is to say it is wrongly de-

cided. We do not think it is wrongly decided. In

the first place by the terms of this agreement, made

between the Smiths prior to their divorce, there were

three contingencies, the occurrence of any one of

which would have relieved the taxpayer or his estate
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from the obligatoin to make these monthly payments.

First, if the husband died he was no longer liable.

Second, if the wife died the husband was no longer

liable. Third, if the wife remarried the husband was

no longer liable. The promise to pay was not there-

fore one which could he mathematically calculated as

a certain obligation of the husband.

"Furthermore, we do not read into the statute a

requirement that the terms of payment must run over

ten years in order that this become a periodic con-

tract within the terms of the Act. It seems to us

that this set of facts calls for a fairly clear applica-

tion of the distinction indicated in Section 22 (k),

which provides for both the lump-sum payment on

which it would be quite unfair to tax the wife, and

the month-to-month kind of payment for support, in

which the Congress was seeking relief for alimony-

paying husbands. Each type was included in this

contract. We think that the husband was entitled to

a deduction by the terms of the statute for the $300

monthly he paid his former wife in 1947 by the terms

of their agreement. In other words, he is entitled

to the deduction of $2,700 which was denied him."

The Tax Court, in deciding the Smith case, had in ef-

fect pursued the same type of reasoning which it attempts

to employ in the case at bar. It considered the $300.00

monthly payments provided for by the second paragraph

of the agreement as a separate and distinct obligation from

the $100.00 monthly payments provided for by the third

paragraph. Circuit Judge Hastie, concurring in the de-

cision by the Third Circuit Court of Appeals, pointed out

:

"^ ^ t~ I aj-f-, Qi-^YQ that the Tax Court reached

an incorrect result in the present case for a reason

which has nothing to do with the new doctrine of

the Baker case.



—49—

"Any rational reading of the first three para-

graphs of the agreement in this case must reveal that,

zvhile the first paragraph is the lump sum property

settlement type of provision, the second and third

paragraphs are intimately related in such way that

they together provide continuing regular monthly

payments of money for current maintenance and sup-

port, albeit in decreased amount after five years, to

the wife for life. It is not disputed that payments

of this latter type are 'periodic payments' within the

meaning of Section 22 (k).

**The Tax Court avoids this conclusion by refus-

ing to read the second and third paragraphs together,

but rather viewing the second paragraph as an iso-

lated undertaking to pay a sum certain within five

years. / think this refusal to read and interpret

consecutive provisions in relation to each other re-

sidts in an unreasonable disregard of the clear mean-

ing of the document. It would require that the two

paragraphs be read together, thus necessitating a

construction contrary to that of the Tax Court, but

without reaching the problem of the Baker case."

(Emphasis ours.)

Likewise, in the case at bar—the $27,000.00 in cash

and securities which Mr. Fidler paid to his wife was the

lump sum property settlement type of provision, and was

not deductible by him, and would not have been deductible

even if paid in three or four annual installments. But,

the payments involved—the $800.00 monthly payments,

considered together—were the periodic payments for sup-

port and maintenance which Congress contemplated and

intended would be deductible by the husband and taxable

to the recipient wife.
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Furthermore, there are essential differences between the

contingencies involved in the Steinel and Orsatti cases, and

the case at bar.

The contingencies and conditions in the Steinel and

Orsatti cases were conditions which qualified and pertained

only to the underlying legal duty and obligation, arising

out of the marital relationship, of the husband to support

his wife. They were conditions which contemplated and

would have resulted in a complete avoidance and cancella-

tion of the husband's duty and obligation to support, in

the event the condition occurred. They did not involve

provisions which had for their purpose a continuance of

the obligation to support, with but a mere reduction in

the amounts to be paid.

On the other hand, in the case at bar, there was no

condition involved, as in the Steinel and Orsatti cases,

which provided for a complete cancellation and termina-

tion of the husband's obligation to make payments prior

to the expiration of the specified period of time. There

was no condition annexed to the obligation; Mr. Fidler's

obligation to make payments was an absolute one which

would continue throughout the specified period. The con-

ditional provisions of the decree pertained to the amounts

to be paid, as distinguished from the obligation to make

any payments whatsoever in the event that a certain con-

dition occurred.

The reasoning in the Steinel case that only the "obliga-

tion" is conditional and not the "principal sum" specified

is illogical and unreasonable. However, it can in any

event be applied only to a condition or contingency which

completely cancels and avoids the obligation of the hus-

band to continue to support his wife and make any pay-



—51—

ments at all. It is only because the condition would re-

sult in a complete cancellation of the duty and obligation

to support and would cut off all future payments that it is

possible to contend that the condition affects only the obli-

gation, and not the ascertainability of the ''principal sum"

which Section 22 (k) requires to be specified.

If the condition is one which does not completely cut

off and cancel the obligation to pay, but merely reduces

the sums thereafter payable, then it is not the ''obligation"

which is conditional, but rather it is the amount payable

which is conditional. And, if the amount to be paid is a

conditional and variable one, subject to merely reduction

or change (as distinguished from complete cancellation)

because of such things as fluctuations in the husband's

future income, it is impossible to properly state that a

"principal sum" has been specified in the decree.

The reasoning of the Steinel and Orsatti cases, there-

fore, cannot with propriety be extended to cover a situa-

tion wherein the occurrence of the condition would merely

reduce the amounts thereafter payable by the husband to

the wife. Such a result would be incompatible with the

basic premise of the Steinel case that a "principal sum"

is specified and that only the obligation to pay is condi-

tional and subject to avoidance upon the occurrence of

the condition.

There are other material differences between the con-

tingencies involved in the Orsatti and Steinel cases and

the case at bar. In those cases, the conditions involved

were events which were entirely beyond the control and

responsibility of the husband. They were events which

in no manner were dependent upon the future variations

or fluctuations in his income. In each case, at the time
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that the decree was rendered, the husband knew in ad-

vance that insofar as he was concerned, he was obligated

to his wife in a fixed and definite sum, and that the obHga-

tion was one beyond his power to vary or terminate.

Whether the obligation was to be cancelled or terminated

prematurely was dependent upon subsequent events en-

tirely beyond his power and authority either to cause or

to prevent.

In the case at bar, the contingency was to some degree,

within the control of the husband. The formula was one

dependent upon the husband's compensation—it was

"geared" to his income. It was impossible for either the

husband or wife to know at the time that the decree was

entered how long he would continue to be employed as a

radio commentator or what his earnings therefrom would

be. It was therefore impossible to, and the divorce decree

did not, specify "the principal sum" to be paid, but this

was left variable and contingent upon Mr. Fidler's future

income from his radio employment.

As further support for the contention that the rule of

the Steinel case should be rejected, and in any event, should

not be extended to a condition or contingency which merely

reduces the amounts payable as distinguished from can-

celling the obligation in its entirety, consider the effect of

such an extention upon the applicability and interpretation

of that provision of Section 22 (k) reading as follows:

<'* * * except that an installment payment shall

be considered a periodic payment for the purposes of

this sub-section if such principal sum, by the terms



—53—

of the decree or instrument, may be or is to be paid

within a period ending more than 10 years from the

date of such decree or instrument, but only to the

extent that such installment payment for the taxable

year of the wife * * * does not exceed 10 per

centum of such principal sum." (Emphasis ours.)

Assume, for purposes of argument, that instead of be-

ing directed to make payments for only 53 months, Mr.

Fidler had been ordered to do so for 10 years and 9

months, to January 1, 1955. Assume further, for the

purposes of emphasizing the problem involved, that in-

stead of the decree providing for a minimum payment of

$500.00 per month, the minimum was fixed at $100.00,

which provision for payment of an additional $700.00

instead of $300.00, so that the $800.00 maximum re-

mained the same. (The substitution of the minimum sum

of $100.00 for that of $500.00 would not in any way

affect the problem whether or not a "principal sum" is

specified or ascertainable in the decree.)

Let us further assume that during the period from

March, 1944, to January 1, 1955, covered by the decree,

Mr. Fidler's employment in radio had varied as follows

:

during 1944, 1945, and 1946, he continued to be employed

under a contract under which he drew as much as he did

at the time of the decree; that during the years 1947, 1948,

1949, and 1950, because of lack of a sponsor, he was not

employed at all in radio; that during the years 1951 and

1952, he was employed for six months of each year at

the same compensation; and that during the years 1953
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and 1954 he was employed continuously at the same com-

pensation which he had received when the divorce decree

was rendered. Over the period involved. Mrs. Fidler

would have received, under our hypothetical situation, the

following

:

Mr. Fidler's Employment Amounts Received
Year Involved Status

Employed throughout

by Mrs. Fidler

Apr. to Dec, 1944 $ 7,200

1945
(( <(

9,600

1946 (( ((

9,600

1947 Not employed 1,200

1948
(( a

1,200

1949
(( a

1,200

1950
a a

1,200

1951 Employed 6 months 5,400

1952
a a a

5,400

1953 Employed throughout 9,600

1954
a a

9,600

Total paid over entire period $61,200

Because the payments, under this hypothetical situa-

tion, now extend over a period of 10 years, they are in-

cludible in the income of the wife and deductible by the

husband, hut "only to the extent that such installment

payment for the taxable year of the wife does not exceed

10 per centum of such principal sum."

Mrs. Fidler, when she commenced to receive these pay-

ments, did not know how much she was going to receive,

in the aggregate, over the hypothetical period of 10 years

and 9 months. She could have received a maximum of

$800.00 per month for 10 years and 9 months, a total of

$103,200.00, or a minimum of $100.00 per month aggre-

gating $12,900.00.
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However, if the conclusion of the opinion filed in this

case is correct that a "principal sum" was ascertainable,

Mrs. Fidler was required to include in each calendar year

payments received by her during- such year to the extent

that same did not exceed "10 per centum of such principal

sum." And, Mr. Fidler, on the other hand, was entitled

to deduct payments only to the extent of said 10%.

How, then, would Mr. and Mrs. Fidler have calculated

their respective deductions and inclusions at the end of

each calendar year, as they were required to do?

Would the Commissioner have asserted that they should

have prepared their income tax returns upon the assump-

tion that the maximum amount of $103,200.00 would be

paid, and that said sum was the "principal sum" payable?

H so, would the Commissioner have made the same as-

sertion at the end of the year 1947 when the sums re-

ceivable by Mrs. Fidler amounted to only $1,200.00? Or

at the end of the year 1950, when by reason of Mr.

Fidler 's lack of radio income for the years 1947, 1948,

1949 and 1950, the maximum amount payable by him

under the terms of the decree would have already been

reduced $33,600.00 to the sum of $69,600.00, even if it

were assumed at said time that he would thereafter be

employed at full compensation during the years 1951

through 1954?

And, finally, what would have been the position of the

Commissioner at the end of the 10 year 9 month period,

when for the first time, the exact amount of Mr. Fidler's

maximum obligation was ascertainable, and it was then

learned that he had paid his wife a total of but $61,200.00,

of which 10% amounted to but $6,120?
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Would the Commissioner have the right to assert that

the deductions taken by Mr. Fidler in the year 1944 in

the sum of $7,200.00 and in the years 1945, 1946, 1953

and 1954 in the sums of $9,600.00 in each year were ex-

cessive because they exceeded the annual ten per cent

limitation of $6,120.00, and that Mrs. Fidler on the

other hand had reported too much income in said years

to the same extent? Would it have been necessary for

the parties to amend their returns accordingly?

It is impossible to furnish the answer to these problems.

They but illustrate the impropriety of attempting to hold

that a "principal sum." has been specified in the decree or

agreement in this case. The fact that these problems did

not arise in the case at bar does not detract from the fact

that they could have arisen, and that it is proper to keep

them in mind in determining whether or not a "principal

sum," within the intendment of Section 22 (k) is ascer-

tainable or specified in the decree.

In conclusion, it is respectfully submitted that since

neither the agreement nor the decree of divorce directed

the petitioner to pay a fixed "principal sum," it is appar-

ent that the payments which were made cannot be con-

sidered as "installment payments" within the provisions

of Section 22 (k), but constituted periodic payments as

contended by petitioner, and were therefore properly de-

ductible by him.

In many cases of this kind wherein controversies arise

between divorced husbands and the Bureau of Internal

Revenue as to whether the wife should be compelled to

pay income taxes on the support and maintenance pay-

ments received by her from her former husband, there

are often circumstances or factors which indicate that the
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wife, at the time of entering into a settlement agreement

with her husband, was either inadequately represented or

misinformed as to the tax consequences of the agreement,

and was persuaded to enter into the agreement upon the

understanding that she would not be required to pay in-

come taxes upon the alimony payments which she would

receive from her husband. Under such circumstances,

the Commissioner, through his agents, may understandably

seek to construe the agreement if possible so as to cause

the tax consequence thereof to concur with the wife's

understanding and to relieve her of the tax obligation.

These circumstances are wholly absent in the case at bar.

In the preparation of the final setlement agreement of

February 4, 1944, Mrs. Fidler was represented by eminent

counsel, and in Paragraph Eighth of the agreement, it is

clearly and unequivocally provided that the support pay-

ments received by Mrs. Fidler would be taxable to her

as income, and that she would include all such support

and maintenance payments received by her in her income

tax returns and would pay all taxes shown to be due

thereunder. Both parties clearly understood that the

payments would constitute taxable income to Mrs. Fidler.

It clearly appears, therefore, that petitioner's right to

claim such deductions is not only sustained by the pro-

visions of Sections 22 (k) and 23 (u), and the intention

and purpose of Congress in enacting same, but that such

right would be fully in accord with the intention and

agreement of the parties that such payments would be

taxable income to Mrs. Fidler.

While the agreement between the parties would not

necessarily be binding upon this Court as to the tax con-

sequences thereof, it is a circumstance which should be

considered.
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11.

The Loss Which Petitioner Sustained in 1945 Upon
the Sale of the Stock of Literary Properties Was
an Ordinary Business Loss, Deductible in Full

Under the Provisions of Section 23(e). The Lit-

erary Properties Did Not Constitute "Capital As-

sets," but to the Contrary, Fell Within Those
Types of Property Expressly Excluded From
"Capital Assets" by Section 117(a)(1), i.e.,

"Stock in Trade of the Taxpayer or Other Prop-

erty of a Kind Which Would Properly Be In-

cluded in the Inventory of the Taxpayer if on
Hand at the Close of the Taxable Year, or Prop-

erty Held by the Taxpayer Primarily for Sale to

Customers in the Ordinary Course of His Trade or

Business."

The facts with respect to the purchase by petitioner of

this stock of literary properties for the sum of $5,000.00,

his subsequent efforts and failure to sell certain stories

therefrom, and his sale of said entire stock at a net loss

of $4,750.00 have been hereinbefore set forth.

The provisions of the Internal Revenue Code involved

are:

"Sec. 23. Deductions from gross income.

"In computing" net income there shall be allowed

as deductions:

"(e) Losses by Individuals.—In the case of an in-

dividual, losses sustained during the taxable year

and not compensated for by insurance or otherwise

—

"(1) If incurred in trade or business; or.

"(2) If incurred in any transaction entered

into for profit, though not connected with the

trade or business; * * *"
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"Sec. 117. Capital gains & losses.

''(a) Definitions:—As used in this chapter

—

"(1) Capital Assets.—the term 'capital assets'

means property held by the taxpayer (whether

or not connected with his trade or business), but

does not include stock in trade of the taxpayer

or other property of a kind which would prop-

erly be included in the inventory of the taxpayer

if on hand at the close of the taxable year, or

property held by the taxpayer primarily for sale

to customers in the ordinary course of his trade

or business, * * *."

It appears clear from petitioner's testimony that, in re-

liance upon the opinion and belief of his long-time friend,

Mr. Bentel, an experienced literary property broker, that

many of the stories and properties included in the stock

could be resold at a profit, petitioner purchased the stock

from Mr. Selig with the intention and hope of reselling

some of the stories and rights at a profit to the motion

picture studios [R. 36-37].

There can be no doubt that petitioner's testimony which

is not disputed that he purchased these literary properties

for one and only one purpose, and that was to attempt to

make money by reselling some of the rights at a profit.

Petitioner did not purchase the properties with the in-

tent or purpose of using them in his work as a radio

commentator or columnist, nor did he ever use any of

them for such purpose [R. 38-50].

While petitioner planned to primarily rely upon Mr.

Bentel to find buyers for the properties, and for this

reason the books and manuscripts were kept on display

in Mr. Bentel's ofhce and place of business for purposes
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of exhibition to prospective customers, petitioner himself

attempted to make sales therefrom [R. 18].

The books and manuscripts which represented and evi-

denced in physical form the literary property rights which

petitioner had purchased from Mr. Selig, and which were

tabulated, filed and kept on display in Mr. Bentel's office

and place of business for purposes of exhibition to pros-

pective customers [R. 39] can reasonably be considered as

"stock in trade."

The properties were held by petitioner exclusively for

sale to customers who could utilize such kinds of prop-

erties, and they were held by petitioner "in the ordinary

cause of his trade or business" in that when Mr. Fidler

purchased such literary properties with the intention of

offering them for resale at a profit, he in effect embarked

upon another "trade or business" in addition to his prin-

cipal vocation and business of being a radio commentator

and newspaper columnist.

It is clear, and it has been repeatedly held, that a person

may engage in both a profession and business. While it

is true that at the time that petitioner purchased the

literary properties it was his intention to permit Mr.

Bentel to find customers for same and handle the sales

thereof, such fact in itself does not mean that petitioner

was not engaged in the trade or business of selling such

properties. Carrying on a business through agents is a

very common practice.
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See on this precise point

:

Commissioner of Internal Revenue v. Boeing (C.

C. A. 9th), 106 F. 2d 305;

Fackler v. Commissioner, 133 F. 2d 509;

Harry F. Payer, Tax Court Memorandum Opinion,

Docket No. 7701 (P-H 1946, T. C. Memo., Par.

46239).

Numerous other decisions recognizing the foregoing

principles that a taxpayer may engage in an incidental

business in addition to his principal business, and that the

business is that of the taxpayer even though handled

through an agent, are listed in Prentice-Hall, Federal

Tax Service, 1954, Paragraphs 5575, 5576.

The fact, therefore, that petitioner in the case at bar

considered his work as a radio commentator to be his

chief means of livelihood did not preclude him from en-

gaging in another distinct business, to-wit. the purchase

and sale of literary properties.

It is not necessary that there be great personal activity

or the expenditure of large funds upon an office, place of

business, etc., in order to determine that one has acquired

property and holds same primarily for sale to customers in

the ordinary course of trade.

See:

Reis V. Commissioner (C. C. A. 6th), 142 F. 2d

900.

The foregoing cases indicate that the principal question

to be determined is whether or not the taxpayer actually
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acquired the property in the first instance for the purpose

of offering same for sale to customers, or in the alterna-

tive, after having acquired the property, thereafter held

same primarily for the purpose of sale to customers, as

distinguished from holding same for purposes of invest-

ment.

The fact that in the case at bar petitioner had been

wholly unsuccessful in selling any of the literary prop-

erties from the time that he acquired same in 1937 until

he disposed of them in 1945 does not affect the conclusion

that he had acquired and was holding such properties for

resale and was, in a limited sense, carrying on a business,

notwithstanding that the business was without profit dur-

ing the years in question.

See A^. Stuart Campbell, 5 T. C. 272, wherein the court

made this pertinent observation:

''Obviously the inability to rent or sell the property

at a profit during the taxable years does not take

from the venture its business character * * *."

See, also,

Leland Hazard, 7 T. C. 372.

It has often been held by the Courts, particularly in

the more frequent cases which arise involving real estate,

that a taxpayer may be considered as regularly engaged

in business even though no sales have been made for

several years. Business adversity or failure of antici-

pated sales does not change the primary purpose for

which the property was acquired and held, and does not

convert it into an investment.
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See:

P-H Federal Tax Service, 1954, supra ^ Par. 5587.

In the light of the foregoing decisions, and the facts

of this case, it should be concluded that when petitioner

purchased the stock of literary properties involved with

the intention and purpose of reselling stories therefrom

for the purpose of realizing a profit, and immediately

thereafter held and offered them for such purpose, he

embarked, to a limited degree, upon a separate and dis-

tinct business from his other activities. The properties

which he purchased literally as well as actually consti-

tuted a "sock in trade" and he held same for one and

only one purpose, namely, to sell same to customers. The

mere fact that the business of selling such intangibles as

literary property rights is not a commonplace or ordinary

one, and does not involve the same problems and require-

ments as are confronted by merchants of such merchandise

as clothing, groceries, etc., does not mean that it should

not be recognized for tax purposes as the business which

it is.

It is an undeniable fact that petitioner lost the sum of

$4,750.00 as a result of this unsuccessful business venture.

He should be permitted to deduct such loss in full. 'The

taxpayer as well as the Commissioner of Internal Reve-

nue is entitled to the benefit of the rule" and principles

announced in the foregoing cases.

Alfons B. Landa v. Commissioner, supra.
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Conclusion.

For the reasons hereinbefore stated, it is respectfully

submitted that the decision of the Tax Court should be

reversed, and that it should be determined by this Court

that there are no deficiencies in petitioner's income tax

for the years 1944, 1945 and 1946, with the exception that

petitioner's deduction claimed on his income tax return

for the year 1944 in the sum of $9,000.00 representing

alimony payments should be reduced to the sum of $7,-

200.00, which sum represents the payments made by peti-

tioner during the year 1944 subsequent to the divorce de-

cree of March 20, 1944. Petitioner has conceded in these

proceedings that he was not entitled to deduct the pay-

ments aggregating $1,800.00 made by him prior to the

time the divorce decree was rendered.

Respectfully submitted,

Zagon, Aaron & Sandler,

By Nelson Rosen,

W. I. Gilbert, Jr.,

Counsel for Petitioner.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14,204

James M. Fidler, petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF THE DECISION OF THE TAX
COURT OF THE UNITED STATES

BRIEF FOR THE RESPONDENT

OPINION BELOW

The findings of fact and opinion of the Tax Court (R.

122-150) are reported at 20 T.C. No. 149.

JURISDICTION

This ease involves individual income tax deficiencies

of $7,316.60 for the calendar year 1944 (R. 17), of

$10,293.79 for the calendar year 1945 (R. 19), and of

$6,992.74 for the calendar year 1946 (R. 20). Notice of

the deficiencies was mailed to taxpayer on January 31,

:1950. (R. 14-15.) On April 26, 1950 (R. 3), within the

permitted 90-day period, taxpayer filed a petition for

review with the Tax Court for a redetermination of the

(1)



deficiencies under the provisions of Section 272 of the

Internal Revenue Code (II. 6-13). The Commissioner

filed an answer (R. 21-22) and a hearing was held on

February 5, 1952 (R. 23-59). The decision of the Tax
Court sustaining the deficiencies was entered on Sep-

tember 29, 1953. (R. 150-151.) Petition for review by

this Court was filed on December 18, 1953. (R. 151-153.)

This Court accordingly has jurisdiction of the case

under the provisions of Section 1141(a) of the Internal

Revenue Code, as amended by Section 36 of the Act of

June 25, 1948.

QUESTIONS PRESENTED

1. Whether, within the meaning of Sections 22 (k)

and 23 (u) of the Internal Revenue Code, the Commis-

sioner properly disallowed, as "installment payments,"

deductions of $7,200, $9,600, and $9,600, claimed, respec-

tively, as "periodic payments" made to taxpayer's

divorced spouse during the calendar years 1944, 1945

and 1946.

2. Whether, within the meaning of Sections 23 and

117 of the Internal Revenue Code, the Commissioner

properly treated as a long term capital loss a claimed

deduction of $4,750, which taxpayer had treated in his

1945 income tax return as an ordinary loss arising on an

alleged sale of certain books and manuscripts.

STATUTES INVOLVED

The pertinent statutes are set forth in the Appendix,

infra.
STATEMENT

The facts giving rise to the legal issues here presented,

including the stipulation (R. 59-64), exhibits (R. 65-

110), and supplemental stipulation and exhibits (R. Ill-



122) which were incorporated therein by reference (R.

124), are set forth in the Tax Court's findings of fact

(R. 124-140) and appear as follows:

Taxpayer is a resident of Los Angeles, California. Pie

filed his income tax returns for the calendar years 1944,

1945 and 1946 with the Collector of Internal Revenue

for the Sixth District of California at Los Angeles. (R.

124-125.)

In 1936 taxpayer was married to Ruth Law Fidler,

sometimes know^n as Roberta Law^ Fidler and Roberta

L. Fidler (hereinafter referred to as "Ruth Fidler").

(R. 125.)

There w^as no issue of this marriage, and in 1942 tax-

payer and Ruth Fidler adopted a newly-born baby girl.

(R. 125.)

Thereafter, taxpayer and Ruth Fidler became sep-

arated, and on August 20, 1943, they entered into a

written agreement which provided, among other things,

that taxpayer shoidd have the exclusive custody and

control of the minor child, subject to Ruth Fidler 's right

to reasonable visitation ; that upon the execution of the

agreement, Ruth Fidler should receive, as her share and

in full division of the property of the parties, a certain

Packard automobile and $20,000 in cash or securities;

and that, in addition thereto, taxpayer would pay to

Ruth Fidler, in full and final payment for her support,

maintenance and alimony, the sum of $30,000 in monthly

installments of $500 per month, commencing on Sep-

tember 1, 1943. Taxpayer's obligation to make such

payments at the rate of $500 per month to Ruth Fidler

for her support and maintenance was evidenced by two

promissory notes executed by taxpayer and delivered to



her, concurrently with the execution of the agreement,

and the terms of the notes were set forth in full in the

agreement. One of the notes provided for the payment

to Ruth Fidler of the sum of $18,000, payable in con-

secutive, monthly installments of $500 per month com-

mencing on September 1, 1943. The second note pro-

vided for the payment of the sum of $12,000, payable in

consecutive, monthly installments of $500 per month,

commencing on October 1, 1946. Each note contained a

provision that in the event taxpayer defaulted in the

payment of any installment when due, the whole note

might become immediately due and payable at the op-

tion of Ruth Fidler or the holder thereof, and that

should suit be commenced to enforce payment of the

note, taxpayer would pay such additional sums as

attorney's fees as the court might adjudge to be reason-

able. (R. 125-126.) The $12,000 note, only, contained

the following additional provision (R. 126)

:

This promissory note is given by the undersigned

to the payee in accordance with an Agreement exe-

cuted by and between the parties this date, for the

support and maintenance of the payee. This note

shall become absolutely void and of no effect upon
any remarriage of the payee and whether or not

such remarriage shall be valid.

The agreement of August 20, 1943, was prepared by a

firm of Los Angeles attorneys who represented Ruth

Fidler. (R. 126.)

On October 21, 1943, an amendment to the agree-

ment of August 20th was executed by taxpayer and

Ruth Fidler, the effect of which was to eliminate the

provision above quoted a])pearing in the $12,000 note,

and Ruth Fidler acknowledged receipt of the $12,000



note, as thus amended, and also the $18,000 note above

referred to. (R. 126-127.)

On December 16, 1943, the agreement was again sup-

plemented and amended to provide, in effect, that Ruth
Fidler should have exclusive custody and control of the

minor child of the parties for a period of six months
during each year and that taxpayer should have the

exclusive custody and control of the child for a like

period of six months during each year ; and that during

such times as Ruth Fidler should have the custody and

control of the child taxpayer would pay the costs of a

nurse, food, clothing and medical expense for the child.

(R. 127.)

On February 4, 1944, the taxpayer and Ruth Fidler

entered into a new agreement, which superseded their

previous agreements. This new agreement also made
provision for the custody and support of the minor child

of the parties, and settled all rights and claims in re-

spect of property and support between the parties. It,

in substance, provided among other things that each of

the parties should have the exclusive custody and con-

trol of their minor child for six months during each

year, and that taxj^ayer would pay to Ruth Fidler for

the care, support and maintenance of the child during

the period that she should have its custody and control

the sum of $200 per month as well as any extraordinary

medical care and attention required for the child ; that

in addition to the Packard automobile and $20,000 in

cash or securities theretofore transferred by the tax-

payer to Ruth Fidler as her share of and in full division

of the property of the parties, taxpayer agreed to and

did transfer to her an additional sum of $7,000 in cash

or securities. (R. 127-128.) In addition to the fore-

going, and with respect to alimony, support and main-
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tenance for Ruth Fidler, the agreement provided as

follows (R. 128) :

Seventh: In addition to the foregoing, and on
account of full and final payment of maintenance

and support, alimony and alimony pendente lite to

Second Party, and counsel fees and costs in any
pending or future action between the parties hereto,

First Party does hereby redeliver to Second Party,

and Second Party will retain, those two (2) cer-

tain promissory notes, being the same notes de-

scribed in Paragraph First of Amendment to

Agreement of August 20, 1943, in words and fig-

ures as follows, to-wit: * * *

After setting forth, verbatim, the terms of the two

promissory notes hereinabove referred to, as amended

on October 21, 1943, the agreement goes on to provide

for additional payments in the form of a third promis-

sory note as follows (R. 128-131) :

In addition to the foregoing and in full and final

payment of maintenance and support, alimony and

alimony pendente lite to Second Party, and counsel

fees and costs in any pending or future action be-

tween the parties hereto, First Part}^ will, upon

the execution of the within instrument, make, exe-

cute and deliver unto Second Party one (1) prom-

issory note, in words and figures as follows, to-wit

:

$16,200.00.

Los Angeles, California

February 4, 1944.

At the time stated after date, for value received,

I promise to pay to Roberta L. Fidler, only at Los

Angeles, California, the sum of Sixteen Thousand



Two Hundred ($16,200.00) Dollars, without inter-

est. Principal payable in lawful money of the

United States. This note is payable in installments

of Three Hundred ($300.00) Dollars each month,

payable upon the first day of each and every calen-

dar month subsequent to the first day of March,

1944, and any default in the payment of any install-

ment when due shall cause the whole note to become
immediately due and payable at the option of said

Roberta L. Fidler. Should suit be commenced to

enforce the payment of this note, I agree to pay
such additional sum as the Court may adjudge rea-

sonable as attorney's fees in said suit. Demand,
presentment for payment, protest and notice of

protest are hereby waived.

This promissory note is given by the undersigned

to the payee in accordance with an Agreement ex-

ecuted by and between the parties this date, on ac-

count of the support and maintenance of the payee.

Should payor, at any time during the term hereof,

not have a radio contract under the terms of which

he receives a monthly sum equal to the monthly
sum he is now receiving under his present radio

contract, the monthly installments falling due here-

under during said periods shall be reduced in pro-

portion to the amount of the reduction of his pres-

ent radio contract, and should payor have no radio

contract at all, then all monthly installments fall-

ing due hereunder during said period, shall be

waived by payee, and x)ayor shall not be required

at any future time to pay the balance of any re-

duced, or waived payments, hereunder.

(S.) James M. Fidler,

4362 Clyhourne Avenue,

Burhank, California.
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That Second Party accepts said three (3) prom-

issory notes, for her support and maintenance and
not in lieu of property rights, upon the following

conditions

:

(a) In lieu of other provisions for the sup-

port and maintenance of Second Party during

her natural life

;

(b) In full payment, discharge and satisfac-

tion of all obligation or any thereof, on the part

of First Party to maintain or support Second

Party during her natural life

;

(c) In full payment, discharge and satisfac-

tion of counsel fees and costs in any pending or

future action between the parties hereto, other

than an action on said or any of said promissory

notes.

Eighth : That the installment payments provided

in the three (3) promissory notes hereinabove set

forth, being taxable to her as income. Second Party

will, from and after the date hereof, file such in-

come and tax returns and/or declarations, both

Federal and State, as are required by law, and
will include therein all such support and main-

tenance payments received by her, and will pay all

taxes shown to be due and payable under such re-

turns and/or declarations.

Should any of the monthly installments provided

for in the said $16,200.00 promissory note, last

above described, be reduced or waived and the

])ayor not be required to make same, First Party
will give to Second Party, not for her support and
maintenance, but as an absolute gift without condi-

tion, sufficient moneys to enable Second Party to

pay her income taxes, both Federal and State, when
due, on support and maintenance payments re-



ceived from First Party, but not on income re-

ceived by Second Party in excess thereof, without
resort to the sai)port and maintenance payments
provided for in the two other promissory notes,

above described, it being the intention of the par-

ties hereto that Second Party will, during any
period that the payments under said promissory
note last above described are reduced or waived,

have a net minimum smn of $500 per month for

her support and maintenance.

In the preparation and execution of the agreement

of February 4, 1944, taxpayer and Ruth Fidler were

each represented by attorneys of Los Angeles, Cali-

fornia. (R. 132.)

At the time of the execution of the agreement and
for several years prior thereto, taxpayer's principal

business or occupation was that of radio commentator

and newspaper columnist. (R. 132.)

The "present radio contract" referred to in the

agreement of February 4, 1944 (and in the amended
decree of divorce hereinafter referred to), was a con-

tract which was in force on February 4, 1944, and March

20, 1944, between taxpayer and the sponsor of a weekly

radio broadcast program under which taxpayer was

engaged to render his services as a commentator and

reporter on the weekly radio program. The term of the

radio contract was 26 weeks. The sponsor, however,

had the option to renew and extend the contract of em-

ployment for additional, successive terms of 26 weeks'

duration. (R. 132.)

In 1944 Ruth Fidler, as plaintiff, instituted an action

in the District Court of the State of Nevada in the

County of White Pine against taxpayer, as defendant,

wherein she prayed that she be granted a divorce from
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taxpayer and that the agreement of settlement and

separation of February 4, 1944, be approved by the

court. (R. 132.)

Ruth Fidler was represented in the action by a firm of

attorneys of Las Vegas, Nevada. (R. 132.)

Taxpayer never personally appeared in the Nevada

divorce action, but authorized an attorney of Ely,

Nevada, to appear for him. (R. 132.)

The divorce action was tried at Ely, Nevada, on

March 20, 1944, and a decree of divorce was rendered in

favor of Ruth Fidler against taxpayer. (R. 133.)

The formal decree of divorce as signed by the judge

of the court adjudged and ordered as follows (R. 133-

134):

Now, Therefore, it is hereby Ordered, Adjudged
and Decreed that the marriage relationship now
and heretofore existing between plaintiff and de-

fendant be and the same is hereby dissolved and the

parties are restored to the status of single persons.

It Is Further Ordered, Adjudged and Decreed

that that certain Settlement Agreement entered

into between the parties, dated February 4, 1944, be

and the same is hereby confirmed, ratified, ap-

proved and adopted as a part of this Decree.

It Is Further Ordered, Adjudged and Decreed

that the defendant herein have the care, custody

and control of the minor child, named Bobbe Fidler,

Jr., until October 1, 1944, and thereafter the plain-

tiff is to have the custody of the child for the next

ensuing six months, or until April 1, 1945, there-

after the custody of said child shall be distributed

to the parties for six months each, until further

order of this Court ; that during the term plaintiff

has custody of the said minor eliild, defendant shall

pay to her for the care, support and maintenance
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of said child, the sum of Two Hundred ($200.00)

Dollars per month.

It Is Further Ordered, Adjudged and Decreed
that the defendant shall pay to the plaintiff, in ac-

cordance with the terms of said Settlement Agree-
ment, the sum of Eight Hinidred ($800.00) Dollars

per month, conuneneing forthwith and continuing

for a period of five years.

The Court herewith retains jurisdiction herein

with reference to the said minor child for the pur-

pose of making such orders as may hereafter ap-

pear to best serve the interest of said minor child.

Dated and Done this 20th day of March, 1944.

Harry M. Watson,
District Judge.

The decree was inconsistent and ambiguous, in that

while it "confirmed, ratified, approved and adopted as

a part" of it the settlement agreement entered into be-

tween taxpayer and Ruth Fidler on February 4, 1944,

and ordered taxpayer to make payments to Ruth Fidler

"in accordance with the terms of said Settlement Agree-

ment," it also provided that such payments should be

"the sum of Eight Hundred ($800.00) Dollars per

month, commencing forthwith and continuing for a

period of five years." (R. 134.)

When the Los Angeles attorney who had represented

taxpayer in the preparation of the settlement agreement

of February 4, 1944, received a copy of the above decree,

he immediately noted the inconsistency of its provisions,

and communicated with Ruth Fidler 's attorneys in Las

Vegas, Nevada, concerning it, and suggested that the

decree be amended to reflect correctly the terms of the

settlement agreement. (R. 134.)
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The inconsistency in the decree was due to inadvert-

ence, and Ruth Fidler 's attorneys agreed that the decree

should be amended. A form of amended decree was

prepared, and on September 11, 1944, Ruth Fidler 's

attorneys sent such form of amended decree to the at-

torney at Ely, Nevada, who had appeared for taxpayer

in the divorce action, and requested him to present the

proposed amended decree to the court. (R. 134-135.)

Thereafter, on September 18, 1944, upon application

of the attorney, the court ordered that the decree of

divorce be amended to recite correctly the terms and

provisions of the agreement of settlement between tax-

payer and Ruth Fidler. (R. 135.)

An amended decree, as filed on November 16, 1944,

contained the exact terms and language as set forth in

the original decree above-quoted except that the follow-

ing paragraph was deleted (R. 135) :

It Is Further Ordered, Adjudged and Decreed

that the defendant shall pay to the plaintiif, in

accordance with the terms of said Settlement

Agreement, the sum of Eight Hundred ($800.00)

Dollars per month, commencing forthwith and con-

tinuing for a period of five years.

In lieu thereof the following paragraphs were substi-

tuted (R. 135-137) :

It is Further Ordered, Adjudged and Decreed,

that defendant shall pay to plaintiff in accordance

with the terms of said Settlement agreement the

sum of Eight Hundred ($800.00) Dollars per

month commencing forthwith and continuing for a

period of four years and five months, the last

monthly payment becoming due and payable on

August 1, 1948, providing, however, that should
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defendant, at any time before August 1, 1948, not

have a radio contract under the terms of which he

received a monthly sum equal to the monthly sum
he is now receiving under his present radio con-

tract, monthly payments to the extent of the sum of

Three Hundred ($300.00) Dollars of said sum of

Eight Hundred ($800.00) Dollars per month, shall

be reduced in proportion to the amount of the re-

duction of his present radio contract and should de-

fendant have no radio contract at all, between the

date hereof and said August 1, 1948, then monthly

payments to the extent of the sum of Three Hun-
dred ($300.00) Dollars per month of said sum of

Eight Hundred ($800.00) Dollars per month, shall

be waived and shall not be made to plaintiff by

defendant, and defendant shall not be required at

any future time to pay to plaintiff the balance of

any reduced, or waived, payments hereunder.

It Is Further Ordered, Adjudged and Decreed,

that all executory provisions of said Settlement

Agreement w^hich are not incorporated in this De-

cree in a plenary manner, are hereby declared to be

binding on the respective parties hereto, and each

of said parties is hereby ordered to do and perform

all acts and obligations required to be done or per-

formed by said executory provisions of said Settle-

ment Agreement.

The amended decree was dated and signed by the same

judge who had tried the divorce action and signed the

original decree, in the following fashion (R. 137)

:

Dated and Done this 20th day of March, 1944.

/s/ Harry M. Watson,

District Judge.
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On and prior to March 20, 1944, taxpayer had paid

and transferred to Ruth Fidler all moneys and prop-

erties due to her under the terms of the settlement

agreement of February 4, 1944, had paid certain sums

required to be paid to her attorneys for representing

her, and had made all payments to her which had then

become due and payable to her pursuant to the terms

of the promissory notes referred to and described in

the agreement. After March 20, 1944, and during the

years 1944, 1945 and 1946, taxpayer also paid Ruth

Fidler all sums which he was obligated to pay to her

under the terms of the settlement agreement and the

decree of divorce for the care, support and maintenance

of the minor child of the parties. In addition to the

foregoing, taxpayer, pursuant to the terms of the agree-

ment and decree, paid to Ruth Fidler as alimony and

for her support and maintenance the sum of $800 each

month during the period commencing April 1, 1944, and

ending December 31, 1946. (R. 137-138.)

The divorce decree as amended remained in full force

and effect during the years 1945 and 1946. (R. 138.)

During the period from February 4, 1944, to Decem-

ber 31, 1946, the sponsor of the weekly radio broadcast

program hereinbefore referred to, to whom taxpayer

was under contract on February 4, and March 20, 1944,

exercised its option to renew and extend the contract

with the result that taxpayer was continuously em-

ployed by this sponsor during this period and received,

under the contract and the renewals and extensions

thereof, monthly compensation equal to the monthly

compensation which he had been receiving under the

radio contract on February 4 and March 20, 1944. (R.

138.)
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On his income tax return for the calendar year 1944,

taxpayer claimed deductions in the sum of $9,000 by

reason of alimony payments made to Ruth Fidler dur-

ing that year. Of this sum, $1,800 was paid by taxpayer

prior to the rendition of the decree of divorce on March

20, 1944, and at the trial of this proceeding, taxpayer

conceded that such sums aggregating $1,800 paid prior

to the decree of divorce would not be properly deduct-

ible by him. (E. 138.)

In his income tax returns for the calendar years 1945

and 1946 taxpayer claimed deductions in each year in

the sum of $9,600 by reason of the alimony pajrments

made to Ruth Fidler during those years. (R. 138.)

The Commissioner, in his notice of deficiency, dis-

allowed the deductions claimed in each year upon the

ground that "said amounts do not qualify as proper

deductions under the provisions of section 23 (u) of the

Internal Revenue Code." (R. 139.)

In the year 1937, taxpayer acquired by assignment

and transfer from William N. Selig a stock of literary

properties consisting of all of Selig 's property rights,

of every kind and nature, in approximately seventy-five

published novels and stage plays, and approximately

2,000 original manuscripts, scenarios, and motion pic-

ture shooting scripts. Taxpayer paid Selig $5,000 for

these properties. (R. 139.)

A Mr. Bentel, who was a literary agent and friend of

taxpayer, induced taxpayer to buy the literary prop-

erties. Bentel advised taxpayer that Selig was in failing

health and was willing to sell these properties at what

Bentel considered to be a reasonable price because

among them were some properties which Bentel be-

lieved were quite good and which might be sold to mo-

tion picture studios at a profit. (R. 139.)
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Taxpayer had an oral understanding with Bentel that

Bentel would conduct a campaign to sell the stories,

books, or plays, and that after taxpayer recouped his

$5,000 investment from such sales, he and Bentel would

thereafter divide the returns on a "fifty-fifty" basis.

(R. 139.)

After the literary properties were acquired, a tabula-

tion was made of them, and they were placed on display

in the offices of Bentel. (R. 140.)

Taxpayer purchased the literary properties with the

intention of attempting to sell some of them at a profit.

They were not purchased for use in his work as a com-

mentator or columnist, and none of them was ever used

in such work. No sale of any of the literary properties

was consummated prior to 1945, although at one time

taxpayer and Bentel thought a studio was going to pur-

chase a book entitled "Under Two Flags." In 1945,

taxpayer sold all of the literary properties acquired

from Selig for $250, to Eric Ergenbright, who was, and

had been, an employee of taxpayer for many years. (R.

140.)

In his income tax return for the year 1945, taxpayer

claimed a deduction in the amount of $4,750 as an ordi-

nary loss. In determining the deficiency the Commis-

sioner disallowed the claimed deduction stating that the

"ordinary loss claimed of $4,750.00 from sale of Selig

Library of books and manuscripts has been determined

to be a loss from the sale of capital assets held for more

than six months and subject to the provisions of section

117 (b) and (d) of the Internal Revenue Code." (R.

140.)
SUMMARY OF ARGUMENT

1. Where, pursuant to a decree of divorce or a writ-

ten instrument incident to a decree of divorce, a hus-
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band is obligated to pay a principal sum of money to

the divorced spouse and such sum is payable in install-

ments over a period of less than 30 years, the payments

received by the wife are not taxable income to her and

such payments are not deductible by the husband.

In the present case, the taxpayer-husband was obli-

gated to make payments of $500 per month over a 53-

month period. The discharge of this obligation was not

subject to any conditions. Accordingly, the Tax Court

was correct in holding that these payments were not de-

ductible by the taxpayer.

The taxpayer was also obligated to make additional

payments of $300 per montli to his divorced wife, but

this obligation w^as conditioned on the taxpayer's hav-

ing an employment contract of the same kind which he

had when the divorce w^as entered. If this contract

were not renewed, the obligation to pay $300 per month
would cease, and if the contract paid him less money,

this obligation would be proportionately reduced. While

w^e believe the Tax Court was correct in holding that

this additional payment was also not deductible even

though it was subject to contingencies which never oc-

curred, we recognize that this Court's decision in Myers

V. Commissioner would, if adhered to, require a con-

trary result in this case if this Court should also con-

clude that the contingencies here are not substantially

different than those present in the Myers case.

Whatever may be the decision with respect to the pay-

ments of $300 per month which were subject to a con-

tingency, there is no merit in the taxpayer's contention

that this contingency should permit the taxpayer to de-

duct the full $800 per month which he paid his wife.

The payment of $500 per month was unconditional and
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represented a minimum, principal sum which the tax-

payer was obligated to pay in installments. Such pay-

ments are nondeductible under the statute.

2. The Tax Court correctly held that, upon the evi-

dence here presented by taxpayer, the loss of $4,750

sustained on taxpayer's sale to an employee in 1945 of

certain books and manuscripts x)urchased in 1937 con-

stituted a long-term capital loss arising on the sale of

** capital assets", within the meaning of Sections 23(e),

(g) and 117 of the Internal Revenue Code. In this

connection, it is apparent from the record that tax-

payer's only business or occupation in which he was

engaged was that of a radio commentator and newspa-

per columnist. Neither was he engaged in any other

trade or business, as was clearly shown by his testimony

reflecting his lack of activity with respect to these

literary materials coupled with the absence of any sales

of the more than 2,000 items over a period of eight years.

Nor was any proof submitted that these properties were

excludable from the category of "capital assets" as

constituting a stock in trade or property of a kind that

would properly be included in inventory, or property

held primarily for sale to customers in the ordinary

course of trade or business, within the meaning of Sec-

tions 22(c) and 117(a)(1) of the Internal Revenue

Code. Instead, the record substantiates the Tax Court's

holding that the tax])ayer purchased these literary

properties as an investment in the expectation of sell-

ing them at a profit, held them for more than six

months, and, upon ultimate sale at a loss, the loss sus-

tained was properly a long-term capital loss within

the provisions of Section 117(a) (1), (b) and (d) of the

Internal Revenue Code.
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ARGUMENT

The Tax Court Correctly Held (That, Under the Facts Here
Obtaining, the Alimony Payments Made by Taxpayer During
the Period April 1, 1944, to December 31, 1946, Constituted

Non-deductible "Installment Payments" and Not Deductible

"Periodic Payments", Within the Meaning of Sections 22 (k)

and 23 (u) of the Internal Revenue Code

1. Section 23 (u) of the Internal Revenue Code (Ap-

pendix, infra) permits a husband, "described in section

22 (k)", to deduct, in computing net income, alimony

"includible under section 22 (k) in the gross income of

his wife, payment of which is made within the hus-

band's taxable year."

With respect to the inclusion of alimony in the gross

income of the recipient wife, Section 22 (k) of the In-

ternal Revenue Code (Appendix, infra), insofar as here

pertinent, provides that she include only "periodic pay-

ments" received under circumstances, as follows:

Sec. 22. Gross Income.

(k) Alimony, Etc., Income.—In the case of a

wife who is divorced or legally separated from her

husband under a decree of divorce or of separate

maintenance, periodic payments * * * received

subsequent to such decree in discharge of ,
* * * a

legal obligation which, because of the marital or

family relationship, is imposed upon or incurred

by such husband under such decree or under a

written instrument incident to such divorce or

separation shall be includible in the gross income

of such wife, * * *. [Italics supplied.]
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In other words, unless alimony payments to a divorced

wife are properly deemed taxable to her as "periodic

payments", the payor husband cannot be permitted the

deduction provided under the terms of Section 23 (u).

In describing the legal characteristics of non-deductible

payments made by a husband to his divorced wife for

her support and maintenance or for alimony, Section

22 (k) of the Code provides:

Installment payments discharging a part of an ob-

ligation the principal sum of which is, in terms of

money or property, specified in the decree or instru-

ment shall not be considered periodic payments for

the purposes of this subsection ;
* * *. [Italics sup-

plied.]

In other words, when the obligation to the divorced

wife is to pay a sum of money, the husband is not en-

titled to any deduction even though the obligation is

not to be paid at one time and is to be discharged by "in-

stallment payments" within a period of less than 10

years. It makes no difference whether the agreement

or the decree recites the ultimate sum of money which

is to be paid in installments, or whether the obligation

merely refers to the installments to be paid (which can,

of course, readily be added up to ascertain the principal

sum which constitutes the husband's obligation). In

both situations a "principal sum" is being paid by the

husband and in neither situation is the husband en-

titled to a deduction under the express statutory pro-

visions. Herbert v. Riddell, 103 F. Supp. 369 (S.D. Cal.).

Any other rule would lead to the absurd result under

which the tax consequences as between the parties would

turn on whether the agreement or decree has added up
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or failed to add up to the ultimate sum whicli is to be

paid to the wife in installments. \Ve submit, on the

contrary, that in drawing the distinction between "in-

stallment payments" and "periodic payments" in Sec-

tion 22 (k), Congress never intended that the same es-

sential payments should fall in one category or the

other dependent only upon whether there has been an

arithmetic computation in the decree or the agreement

adding up the definite and unconditional payments

which the husband is required to make to his divorced

wife.

In the present case, under the amended divorce de-

cree, which expressly "adopted" the settlement agree-

ment of February 4, 1944 (R. 108), the taxpayer was

obligated to make $800 monthly payments consisting of

two separate components of $500 (R. 71-73) and $300

(R. 73-74). The $500 monthly payments were to be

made for a definite period of time, i.e., until August 1,

1948, they were not to cease in the event of the hus-

band's death, the wife's death, or the wife's remarriage,

and were not subject to any other contingency. Con-

sequently, although the agreement of the parties and

the divorce decree did not state the ultimate amount

payable, the taxpayer had a simple, unconditional obli-

gation to pay his wife a total of $26,500 through monthly

payments of $500 extending over a 53-month period.

This, we maintain, is the clearest kind of "princijjal

sum" dischargeable hy "installment payments" which

Section 22 (k) provides should not be deducted by the

husband. The denial of the deduction to the husband

is just as clearly required by tlie statute in the circum-

stances of this case as would have been true if the agree-

ment or the decree had multiplied the $500 payments by
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53 and had stated that the total to be paid equalled

$26,500. See Herbert v. Eiddell, supra.

2. The taxpayer was also obligated to make additional

payments of $300 per month to his wife during the 53-

month period contingent on the taxpayer's having a

radio contract paying him the same amount which he

was then earning under an existing contract. If the

taxpayer were to have no radio contract during that

period, he was not obligated to pay her the $300 per

month or, if he had a contract paying less money than

he was currently receiving, he was only obligated to

pay a proportionate part of the $300 per month. (R.

135-137.) Notwithstanding that this part of the tax-

payer's obligation was subject to the above described

contingencies, the Tax Court held that the obligation to

pay $300 per month was also an installment obligation

not deductible by the taxpayer. In Baker v. Commis-

sioner, 205 F. 2d 369 (C.A. 2d), the Court of Appeals

reversed the Tax Court and held that where the pay-

ments were to cease if the wife remarried, there was a

contingency sufficiently incalculable to prevent the over-

all obligation from being described as a "principal

sum". In the present case, the Tax Court respectfully

declined to follow the Baker decision and decided to

adhere to its own contrary precedents. (R. 145-146.)

Subsequent to the decision below, the Court of Ap-

peals for the Third Circuit in Smith's Estate v. Com-

missioner, 208 F. 2d 349, also held that there was no

"principal sum" where the husband's obligations were

to cease if he were to die, if the wife were to die, or if

she were to remarry. This Court, in its recent decision

in Myers v. Commissioner, decided May 10, 1954, re-
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versed the Tax Court and held that the payments were

deductible hy the husband where, as the taxpayer con-

tended, tlie husband's obligation would cease upon the

wife's remarriage or on the death of either x)arty. We
believe, for the reasons set foi'th in the Government's

brief in the Myers case, that the Tax Court's position

in that case, in this case, and in other similar cases

constitutes a proper application of the statutory stand-

ard. However, if this Court should adhere to its deci-

sion in the Myers case, and if it should determine that

there are no cogent distinctions between the contingen-

cies present in the Myers case and that present here, we

believe that the Tax Court 's decision is at variance with

Myers to the extent that it relates to the payments of

$300 per month.

3. The taxpayer claims that, because of the possible

contingency a:ffecting the payments of $300 per month,

he should be entitled to deduct the full $800 per month

payments which were made during the taxable period.

The argument seems to be that there was a single obliga-

tion to pay $800 per month and that, because of the con-

tingencies affecting the $300 pajrments, no part of the

entire $800 payments can be described as "installment

payments" of a "principal sum".

Even if we could assume, arguendo, that the taxpayer

had a single obligation to pay $800 per month, the un-

alterable fact remains that part of that obligation,

namely, $500 per month, was subject to no contingency

and that the taxpayer did have an obligation to pay a

minimum "principal sum" of $26,500 in 53 monthly

payments of $500 each. That amount, being definite

and certain, being subject to no contingencies, and being

payable in less than a 10 year period, is not taxable to
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the divorced wife and is not deductible by the taxpayer-

laisband.

We dispute, moreover, the taxpayer's primary as-

sumption that there was l)ut a single obligation to pay

$800 per month. As the Tax Court carefully pointed

out (R. 142-144) the undisputed facts clearly show that

the taxpayer's ultimate obligation of paying $800 per

month consisted of two separate components, one to pay

$500 per month unconditionally, and the other to pay

$300 per month subject to the conditions previously de-

scribed. The separate aspects of this obligation were

consistently recognized by the parties and the divorce

court also differentiated the payments to be made.

The amended agreement of the parties (Joint Ex. 1-

A, R. 65-85) and the notes executed by the taxpayer pur-

suant to the agreement (R. 71-74) set forth and spe-

cifically recognize that taxpayer had two distinct and

different undertakings. One, represented by two notes

of $18,000 and $12,000, respectively, was an unqualified

obligation to pay $500 per month during the period

specified. The other, represented by a note of $16,200,

embraced the obligation to pay $300 per month subject

to the contingencies already described. It is most sig-

nificant that when the original divorce decree (R. 105)

provided that the taxj^ayer should pay his divorced wife

$800 per month "in accordance with the terms of said

Settlement Agreement", the parties considered that

there was a possible inconsistency between their agree-'

ment and the decree and obtained an amended decree

(Exs. 5-12, R. 113-122). The amended decree (Joint

Ex. 3-C, R. 107-109) made it exceedingly clear that out

of the payments of $800 per month, $500 was absolutely

owing and $300 was conditional. We do not know how
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the divorce decree could have contained any clearer

provisions demonstrating that the taxpayer would be

required to pay a principal sum of not less than $26,500

in monthly installments of $500 over the specified, re-

maining period, i.e., four years and five months.

II

The Tax Court Correctly Held That the Taxpayer Sustained

a Long-term Capital Loss on the Sale of Certain Books and
Manuscripts

The remaining issue relates to the loss of $4,750 sus-

tained by taxpayer in 1945 upon the sale of books and

manuscripts he acquired from one Selig for $5,000 in

1937. (R. 139.)

Taxpayer contends that the Commissioner erred in

treating such loss as a long-term capital loss from the

sale or exchange of ''capital assets"; that the literary

properties sold fell within those types of property which

are expressly excluded from "capital assets" in Section

117(a)(1) of the Internal Revenue Code (Appendix,

infra), i.e., "stock in trade of the taxpayer or other

property of a kind which would properly be included

in the inventory of the taxpayer if on hand at the close

of the taxable year, or property held by the taxpayer

primarily for sale to customers in the ordinary course

of his trade or business"; and that the loss was an

ordinary business loss deductible in full under the pro-

visions of Section 23(e) (Appendix, infra).

The Commissioner submits that the Tax Court prop-

erly held the literary properties here in question con-

stituted capital assets within the meaning of Section

117(a)(1) of the Internal Revenue Code, and that the

loss sustained was, accordingly, a long-term capital



26

loss, subject to the provisions of Section 117(b) and (d)

of the Coode. (Appendix, infra.)

Section 23(e) provides that individual taxpayers

shall be allowed as deductions losses sustained during

the taxable year (1) if incurred in trade or business;

or (2) if incurred in any transaction entered into for

profit, though not connected with trade or business.

Section 23 (g) (Appendix, infra) provides that losses

from sales of capital assets shall be allowed only to the

extent provided in Section 117. Losses from the sale

of capital assets held for more than six months are de-

ductible only to the extent of $1,000 under Code Sec-

tion 117 (d).

Here, taxpayer bought the literary properties in ques-

tion from Selig in 1937, held them for eight years, and

sold them in 1945. During the eight year period he

never consummated a single sale (R. 39) of any of them,

although they comprised more than 2,000 items (R.

139) . While he testified that he and Bentel made efforts

to sell various books and stories to some of the motion

picture studios (R. 38), when asked on cross-examina-

tion to name some of the prospects approached regard-

ing their sale, he replied (R. 50-51, 148) :

I don't know that I could specify with stories, to

which studios. There were several stories involved,

several books involved, and some of them were hot

and some were cold. One in particular that was

hot, that we thought was sold, was a book called

"Under Two Flags." I believe that was the title.

The book called "Under Two Flags," Mr. Bentel

and I both believed that the sale—and I think the

sale was to have been to RKO, we both believed the

sale was in the bag. About that time another

studio made a motion picture, which they titled
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''Under Two Flags," and it kayoed, or whatever

you want to call it—it stopped our sale.

The Commissioner submits that the Tax Court cor-

rectly held, on the basis of the record here presented,

that taxpayer's only business or occupation was that

of a radio commentator and newspaper columnist, that

the taxpayer was not in the business of selling literary

material, and that the items in question were not his

stock in trade and were not being held primarily for

sale to customers. (R. 50.)

While it is obvious that an individual may engage in

more than one business, taxpayer here has not estab-

lished that he did so. He made an investment in the

literary properties with the hope or expectation of

selling them at a profit. This hope or expectation was

never realized from 1937 to 1945. The only sale of any

of these proj^erties was the one made in 1945 to one

Ergenbright, one of his employees. (R. 53.) While

he may have held the properties for sale, it was not
'

' primarily for sale to customers in the ordinary course

of his trade or business," within the meaning of Sec-

tion 117 (a) (1) of the Internal Revenue Code. He did

not or could not prove any activity from which the Tax

Court or this Court could find that he was engaged in

a trade or business with respect to the literary prop-

erties. Neither did he show that these properties con-

stituted stock in trade or property of a kind which

would properly be included in inventory.

This Court has frequently ruled that the kind of

question here presented is essentially one of fact for

resolution by the Tax Court. Richards v. Commis-

sioner, 81 F. 2d 369, 370: Field v. Commissioner, 180

F. 2d 170; Buhino v. Commissioner, 186 F. 2d 304, cer-
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tiorari denied, 342 U. S. 814; Rollingwood Corp. v.

Commissioner, 190 F. 2d 263, 265. There has been no

demonstration that the Tax Court failed to apply the

proper legal standards or that it failed to appraise all

the evidence. Well established principles require that

its decision should be affirmed.

CONCLUSION

The decision of the Tax Court is correct and should

be affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General.

Ellis N. Slack,

HiLBERT P. ZaRKY^

Davis W. Morton, Jr.,

Special Assistants to the

Attorney General.

May, 1954.
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APPENDIX

Internal Revenue Code:

Sec. 22. Gross Income.

(c) Inventories.—Whenever in the opinion of

the Commissioner the use of inventories is neces-

sary in order clearly to determine the income of

any taxpayer, inventories shall be taken by such

taxpayer upon such basis as the Commissioner,

with the approval of the Secretary, may prescribe

as conforming as nearly as may be to the best ac-

counting practice in the trade or business and as

most clearly reflecting the income.*****
(k) [As added by Sec. 120(a) of the Revenue

Act of 1942, c. 619, 56 Stat. 798] Alimony, Etc., In-

come.—In the case of a wife who is divorced or

legally separated from her husband under a decree

or divorce or of separate maintenance, periodic

payments (whether or not made at regular inter-

vals) received subsequent to such decree in dis-

charge of, or attributable to property transferred

(in trust or otherwise) in discharge of, a legal obli-

gation which, because of the marital or family rela-

tionship, is imposed upon or incurred by such hus-

band under such decree or under a written instru-

ment incident to such divorce or separation shall be

includible in the gross income of such wife, and
such amounts received as are attributable to prop-

erty so transferred shall not be includible in the

gross income of such husband. This subsection

shall not apply to that part of any such periodic

payment which the terms of the decree or written
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instrument fix, in terms of an amount of money or

a portion of the payment, as a sum which is pay-

able for the support of minor children of such hus-

band. In case any such periodic payment is less

than the amount specified in the decree or written

instrument, for the pur|)ose of a])plying the pre-

ceding sentence, such payment, to the extent of such

sum payable for such support, shall be considered

a payment for such support. Installment payments
discharging a part of an obligation the principal

sum of which is, in terms of money or property,

specified in the decree or instrument shall not be

considered periodic payments for the purposes of

this subsection; except that an installment pay-

ment shall be considered a periodic payment for the

purposes of this subsection if such principal sum,

by the terms of the decree or instrument, may be

or is to be paid within a period ending more than

10 years from the date of such decree or instrument,

but only to the extent that such installment pay-

ment for the taxable year of the wife (or if more

than one such installment payment for such tax-

able year is received during such taxable year, the

aggregate of such installment payments) does not

exceed 10 per centum of such principal sum. For

the purposes of the preceding sentence, the portion

of a payment of the principal sum which is allocable

to a period after the taxable year of the wife in

which it is received shall be considered an install-

ment payment for the taxable year in which it is

received. (In cases where such periodic payments

are attributable to property of an estate or prop-

erty held in trust, see section 171(b).)

(26 U.S.C. 1946 ed., Sec. 22.)
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Sec. 23. Deductions From Gross Income.

In computing net income there shall be allowed

as deductions:

(e) Losses hy Individuals.—In the case of an in-

dividual, losses sustained during the taxable year

and not compensated for by insurance or other-

wise

—

(1) if incurred in trade or business; or

(2) if incurred in any transaction entered into

for profit, though not connected with the trade

or business ; or

(3) of property not connected with the trade

or business, if the loss arises from fires, storms,

shipwreck, or other casualty, or from theft. No
loss shall be allowed as a deduction under this

paragraph if at the time of the filing of the re-

turn such loss has been claimed as a deduction

for estate tax purposes in the estate tax return.

(g) Capital Losses.—
(1) Limitation.—Losses from sales or ex-

changes of capital assets shall be allowed only

to the extent provided in section 117.

* * * * -x-

(u) [As added by Sec. 120(b) of the Revenue
Act of 1942, supra'] Alimony, Etc., Payments.—In

the case of a husband described in section 22 (k),

amounts includible under section 22 (k) in the gross

income of his wife, payment of which is made
within the husband's taxable year. If the amount
of any such payment is, under section 22 (k) or sec-

tion 171, stated to be not includible in such hus-
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band 's gross income, no deduction shall be allowed

with respect to such payment under this subsec-

tion.

(26 U.S.C. 1946 ed., Sec. 23.)

Sec. 117. Capital Gains and Losses.

(a) Definitions,—As used in this chapter

—

(1) Capital Assets.—The term "capital as-

sets'' means property held by the taxpayer

(whether or not connected with his trade or busi-

ness), but does not include stock in trade of the

taxpayer or other property of a kind which

would properly be included in the inventory of

the taxpayer if on hand at the close of the taxable

year, or property held by the taxpayer primarily

for sale to customers in the ordinary course of

his trade or business, or property, used in the

trade or business, of a character which is sub-

ject to the allowance for depreciation provided

in section 23(1)

;

*****
(5) [As amended by Sec. 150(a)(1) of the

Revenue Act of 1942, supra] Long-term Capital

Loss.—The term "long-term capital loss" means
loss from the sale or exchange of a capital asset

held for more than 6 months, if and to the extent

such loss is taken into account in computing net

income

;

(b) [As amended by Sec. 150(c) of the Revenue

Act of 1942, supra] Percentage Taken Into Ac-

count.—In the case of a taxpayer, other than a

corporation, only the following percentages of the

gain or loss recognized upon the sale or exchange
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of a capital asset shall be taken into account in

computing net capital gain, net capital loss, and
net income

:

100 per centum if the capital asset has been

held for not more than 6 months

;

50 per centum if the capital asset has been held

for more than 6 months.

(d) [As amended by Sec. 150(c) of the Revenue
Act of 1942, supra] Limitation on Capital Losses.—

(1) Corporations.—In the case of a corpora-

tion, losses from sales or exchanges of capital

assets shall be allowed only to the extent of gains

from such sales or exchanges.

(2) Other Taxpayers.—In the case of a tax-

payer, other than a corporation, losses from sales

or exchanges of capital assets shall be allowed

only to the extent of the gains from such sales

or exchanges, plus the net income of the tax-

payer of $1,000, whichever is smaller. For pur-

poses of this paragraph, net income shall be com-

puted without regard to gains or losses from
sales or exchanges of capital assets.

(26 U.S.C. 1946 ed., Sec. 117.)

ii u. GOVERNMENT PRINTING OFFICE: I9B4
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No. 14204.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

James M. Fidler,

Petitionery

vs.

Commissioner of Internal Revenue,

Respondent.

REPLY BRIEF FOR PETITIONER.

Since the filing of petitioner's opening brief herein on

April 28, 1954, this Court has rendered its decision in

Rudolf B. S. Myers v. Commissioner, Case No. 13822,

decided May 10, 1954. By said decision, this Court has

concurred and joined with the 2nd and 3rd Circuits

{Baker v. Commissioner (2d Cir.), 205 F. 2d 369; Smith's

Estate V. Commissioner (3d Cir.), 208 F. 2d 349) in re-

jecting the reasoning which the Tax Court employed in

the case at bar, as well as in the three cited cases, in hold-

ing that the alimony payments involved were not deducti-

ble by the husband-taxpayers concerned.

Upon the authority of these decisions, it is respectfully

submitted that the decision of the Tax Court in this case

holding that the alimony payments made by petitioner were

not deductible by him should be reversed.



Respondent, in his brief at pages 22 and 23, in refer-

ring to the decision of this Court in Rudolf B. S. Myers,

supra, states:

"This Court, in its recent decision in Myers v.

Commissioner, decided May 10, 1954, reversed the

Tax Court and held that the payments were deducti-

ble by the husband where, as the taxpayer contended,

the husband's obligation would cease upon the wife's

remarriage or on the death of either party."

While the taxpayer in the Myers case did make such

contentions, the language of this Court's decision indi-

cates that it was not based upon these contentions of tax-

payer, but rather was based upon the fact that no prin-

cipal sum was specified in the agreement involved. The

agreement in the Myers case, in paragraph seven thereof,

provided that the husband would pay to his wife for her

support "the sum of Two Hundred Fifty Dollars

($250.00) a month, in advance, during the period com-

mencing on June 1, 1945, and continuing until May 31,

1951, * * *." The Tax Court, in reaching the con-

clusion that a principal sum was specified, reasoned that

it was immaterial that the amount to be paid was set

forth in specified monthly payments rather than as a

total figure, relying upon its previous decisions in Frank

P. Orsatti, 12 T. C. 188; Harold M. Fleming, 14 T. C.

1308, and /. B. Steinel, 10 T. C. 409. This Court, in

reversing the Tax Court, did so for the clear and un-

equivocal reason expressed in the following language

:

"The Tax Court's holdings were clearly erroneous.

No principal sum was specified in the seventh para-

graph of the agreement of June 1, 1945. Therefore

the 24 payments mentioned above were not install-

ment payments discharging a part of an obligation

the principal sum of which was so specified."
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This language is equally applicable to the case at bar,

except that in the case at bar the decree superseded the

property settlement agreement of the parties, and there

was no principal sum specified in said decree. It is to be

noted that whereas in the Myers case the divorce decrees

merely ''approved, and required the parties to comply with,

the agreement of June 1, 1945," in the case at bar the

decree went further and actually adopted and made the

agreement a part of the decree [R. 108]. Under the de-

cisions referred to in petitioner's opening brief at pages

31 and 32, it is clear that the property settlement agree-

ment and the promissory notes executed as a part thereof

were merged into and superseded by the decree, and that

the decree and not the property settlement agreement deter-

mined and fixed the rights and obligations of the parties.

Respondent, in his brief, has not questioned petitioner's

argument and authorities in this respect. The Tax Court

itself has recognized this principle in numerous cases in-

volving the interpretation and application of the federal

estate tax.

In Edythe C. Young, 39 B. T. A. 230, at 234 and 235,

the Court stated in part:

"Even if the parties have settled their property

rights, and have made provision for the support of

the wife by a written agreement, the court may dis-

regard the agreement and award such alimony as it

deems right. In such case the right to alimony is

predicated on the action of the court and not upon

the agreement of the parties, hj * *

"* * * Neither the obligation, nor the amount
thereof, was created or determined by the agreement

of the parties. The law imposed the one and the de-

cree of court determined the other."



See, also, Estate of Maresi, 6 T. C. 582 (and numerous

cases therein cited), affirmed in Commissioner of Internal

Revenue v. Maresi (2d Cir.), 156 F. 2d 929, wherein

the Court of Appeals concluded that alimony allowances

are founded upon the decree of the Court and not the

agreement of the parties, where the agreement is incor-

porated into the decree of divorce. This conclusion was

approved by the United States Supreme Court, in Harris

V. Commissioner, 340 U. S. 106, 71 S. Ct. 181, at 184,

wherein the Court stated:

"The decree, and not the arrangement submitted

to the court, would fix the rights and obligations of

the parties. That was the theory of Commissioner

of Internal Revenue v. Maresi, 2 Cir., 156 F. 2d 929,

and we think it sound."

The respondent, in his brief at page 21, concedes that

in this case neither the decree nor the agreement speci-

fied a principal sum, stating as follows:

"Consequently, although the agreement of the par-

ties and the divorce decree did not state the ultimate

amount payable, the taxpayer had a simple, uncon-

ditional obligation to pay to his wife a total of

$26,500 through monthly payments of $500 extend-

ing over a 53-month period." (Emphasis ours.)

This concession brings the instant case squarely within

the holding of this Court in the Myers case, even though

the respondent seeks to ignore the undisputable fact that

the decree ordered the payment of a single monthly sum

of not more than $800 nor less than $500 per month,

during the prescribed period [R. 107].

Whereas the agreement in the Myers case specified an

obligation to pay the sum of $500 per month, free from
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any conditions which might change the amount of any

particular monthly payment, the decree in the case at

bar is far more flexible, variable and uncertain in its re-

quirements in that under its terms it was contemplated

that the amount of each monthly payment might fluctuate

and change, depending upon the petitioner's earnings from

his radio employment.

To the extent that the Court's decision in the Myers

case might have been induced, if at all, by the taxpayer's

contentions that his obligation would cease upon the

wife's remarriage or on the death of either party, such

contentions are equally applicable to the case at bar. The

decree provides for the payments to be made to the tax-

payer's former wife, and there is nothing in the decree

which indicates that payments would be continued in the

event that the wife remarried or either of the parties died

prior to the completion of such payments. (See, 27

C. J. S. 999, 1090; Foy v. Smith's Estate, 58 Nev. 371,

81 P. 2d 1065; Nevada Compiled Laws 1929, Sec. 9465.)

However, it is unnecessary to consider these questions

in this case in view of the fact, first, that the decree did

not specify a principal sum and, secondly, the monthly

payments which were required by the decree were ex-

pressly subject to condition and fluctuation as to amount,

depending upon the future income of the petitioner.

It is therefore respectfully submitted that the monthly

payments made by the petitioner in this case to Mrs.

Fidler commencing with the month of April, 1944, through

and including the month of December, 1946, were periodic

payments received by Mrs. Fidler subsequent to the de-

cree of March 20, 1944, in discharge of an obligation

which, because of the marital relationship, was imposed

upon and incurred by petitioner under the decree of March



20, 1944. Therefore, they were includible in Mrs. Fid-

ler's gross income and were deductible in computing pe-

titioner's net income for 1944, 1945 and 1946.

With respect to the loss which petitioner sustained in

connection with the sale of literary properties, the evi-

dence is undisputed that petitioner purchased said prop-

erties with the intention and purpose of immediately of-

fering them for sale to prospective purchasers thereof.

He received no income from said properties during the

time that he held them. He did not acquire them with

the intent to hold them while they appreciated in value,

so as to be able to sell them at a later date and realize

the appreciation in value which might have occurred in

the meantime. It was his intention to immediately offer

them for sale, and he did so, through the offices of his

agent, Mr. Bentel. Under the authorities cited in peti-

tioner's opening brief, the important factor in cases of

this kind is the intent with which and the purpose for

which the property is acquired and held. The fact that

petitioner was wholly unsuccessful in his efforts to sell

in any of the properties does not necessarily mean that

such properties constituted capital assets.

Under the authorities cited in petitioner's opening brief,

it is expressly submitted that the holding of the Tax

Court with respect to this issue is also erroneous and

should be reversed by this Court as being contrary to the

undisputed evidence introduced in the trial of this case.

Respectfully submitted,

Zagon, Aaron & Sandler,

By Nelson Rosen,

W. I. Gilbert, Jr.,

Counsel for Petitioner.
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No. 14,204

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

James M. Fidler,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

PETITION OF JAMES M. FIDLER
FOR REHEARING.

To the Honorable Judges Fee and Chambers, Circuit

Judges, and Ling, District Judge, of the Above En-

titled Court:

Your petitioner, James M. Fidler, is grateful to the

Court for that portion of its opinion and judgment rend-

ered herein on March 1, 1955, which holds that $300.00 of

each monthly payment involved constituted periodic pay-

ments. Your petitioner, however, respectfully requests a

rehearing of that portion of the opinion and judgment

which holds that the Tax Court was correct in its con-

clusion "that to the extent of $500.00 a month petitioner's

payments are 'installment payments' and therefore not

deductible." (Op. p. 7.)
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As grounds for said rehearing, your petitioner believes

and respectfully submits that said opinion and judgment

in reaching said conclusion is erroneous in the following

respects

:

1. The opinion erroneously holds that the $12,000.00

promissory note involved was a negotiable instrument in

strict form, payable absolutely and without contingency,

whereas, said note was actually payable to "Roberta L.

Fidler, only," was non-negotiable, and was contingent be-

cause the payments thereunder were subject to termina-

tion in the event of the death of either Mrs. Fidler or

petitioner, and probably were subject to termination in the

event of Mrs. Fidler's remarriage.

2. The opinion overlooks the fact that the $18,000.00

note, even though negotiable in form, was also subject to

the same contingencies.

3. The opinion erroneously holds that the payments of

$300.00 per month and $500.00 per month provided by

the notes were entirely separate and distinct in purpose

and character, whereas in fact, they were of a single

character and had but one common purpose.

The opinion erroneously considered each note separately,

and failed to consider the three notes, in the aggregate,

in determining whether petitioner's alimony or separate

maintenance obligation was specified in a principal and

fixed sum.

4. In an effort to avoid the controlling effect of the

divorce decree which did not specify petitioner's alimony

or separate maintenance obligation in a principal sum, the

opinion erroneously holds that the principal amounts of

the notes were incorporated into the decree by reference.
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ARGUMENT AND AUTHORITIES.

In reaching the conclusion that the $500.00 monthly pay-

ments contemplated under the $18,000.00 and $12,000.00

notes were installment payments of fixed principal sums,

the opinion stresses the negotiable nature of said instru-

ments, stating in part as follows:

"* * * the promissory notes for $18,000.00 and

$12,000.00, which were payable in installments of

$500.00 per month under the decree, were negotiable

instruments in strict form and would have been pay-

able absolutely in the hands of a bona fide holder

for value." (Op. p. 6.)

"The amount of $12,000.00, payable in installments

of $500.00 from September 1, 1946, was also an

established principal sum. It is set up without con-

tingency in the agreement of February 4, 1944, which

required that the fixed sum be evidenced by a fully

negotiable instrument, which was delivered." (Op.

p. 7.)

On the other hand, and with respect to the $16,200.00

note, which provided for monthly amounts not to exceed

$300.00, the opinion states (p. 6) :

''The 'note' for the aggregate which might be paid

in the event the contingency was favorable each month
is plainly not a 'negotiable instrument.'

"

The $12,000.00 Note Was Not Negotiable.

Petitioner respectfully submits that although the $18,-

000.00 note was in negotiable form, the $12,000.00 note

as well as the $16,200.00 note were not negotiable.

The $18,000.00 note was payable to "Roberta L. Fidler,

or order.'' It provided for acceleration, in the event of

default, at the option of the "holder" thereof.



But, the $12,000.00 note (as well as the $16,200.00 note)

was payable to "Roberta L. Fidler, only." And, it pro-

vided for acceleration in the event of default only at the

option of "Roberta L. Fidler."

In order for a promissory note or other instrument to

be negotiable, it "Must be payable to order or to bearer."

Cal. Civ. Code, Sec. 3082(4);

8 Cal. Jur. 2d 354;

10 C. J. S. 573.

Clearly therefore, the $12,000.00 note lacked this essential

attribute of negotiability and fell into the same non-

negotiable classification as the $16,200.00 note.

The Monthly Payments Under the $12,000.00 Note

Were Subject to Termination in the Event of the

Death of Either Mrs. Fidler or Petitioner.

The $12,000.00 note and the full amount of $12,000.00

was not payable absolutely and free of contingency. Al-

though no contingencies were actually expressed therein,

in the final form in which it was incorporated in the agree-

ment of February 4, 1944, there were certain contingencies

which the law created and implied. If Mrs. Fidler had

died within the 24 months period during which the $500.00

monthly payments fell due under said note and prior to

the full payment of the $12,000.00, Mr. Fidler's obligation

to make further payments would have immediately termi-

nated and ceased. This is true because the $500.00

monthly payments under said note and agreement were

founded upon and in partial satisfaction of the legal ob-

ligation which the law imposed upon petitioner to support

his wife, and that obligation would have come to an end

upon the death of Mrs. Fidler irrespective of whether the

full $12,000.00 provided as the maximum payable under

said note had in fact been paid or not.
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It cannot be disputed that the payments under this note,

as well as those under the $18,000.00 and $16,200.00

notes, were for one and only one purpose, namely, to

provide for the support and maintenance of Mrs. Fidler.

The agreement of the parties establishes this beyond doubt,

in paragraph Seventh thereof [Tr. p. 71]. The Tax

Court so found in its Findings of Fact [Tr. pp. 137, 138].

These payments were clearly in the nature of alimony, for

the support and maintenance of petitioner's wife, and were

entirely separate and distinct from the provisions of para-

graph Sixth of the agreement [Tr. p. 69] which divided

the property of the parties between them.

If the California law governs in the interpretation of

the agreement as the parties provided by paragraph

Twenty-Fourth [Tr. p. 83], then the payments under the

$12,000.00 note were contingent upon Mrs. Fidler remain-

ing alive during the payment thereof, and had she died,

petitioner's obligation to make further payments would

have come to an end. The California courts hold that

the obligation to pay alimony and support ceases to be

effective upon uhe death of either spouse.

Roberts v. Higgins, 122 Cal. App. 170, 9 P. 2d

517.

This Court has itself held that the death of the wife

would terminate the payments and therefore render the

husband's obligation contingent and not specified in a

principal sum, in Davidson v. Commissioner, No. 13,767,

decided January 27, 1955, F. 2d , where, in con-

sidering a similar question involving a California property

settlement and divorce decree, the Court said:

"This contention ignores the possibility that the

wife may either die or remarry before the expira-



tion of the period delineated in the decree. In either

event the payments would terminate. The existence

of these contingencies makes it impossible to de-

termine in advance with any degree of accuracy the

amount to be paid under the decree. Section 22 (k)

clearly contemplates an amount definite in nature."

As to this aspect of the case, there is no difference in

principle between the Davidson case and the case at bar.

The agreement and decree in the Davidson case also failed

to expressly provide that the payments should terminate

in the event of the wife's death, but this Court neverthe-

less held that such contingency was present and therefore

rendered the total amount payable uncertain.

Nor should the Davidson case be distinguished from the

case at bar merely because in the case at bar the total

amount to be paid under this note in the event that the

contingency did not occur, namely, $12,000.00, was set

forth in the note and agreement, whereas in the Davidson

agreement the total amount to be paid was not set forth.

In /. B. Steinel, 10 T. C. 409, the Tax Court, in attempt-

ing to ignore the contingencies involved, attempted to rely

upon the fact that the total amount to be paid if the con-

tingencies did not take place was actually stated in the

document. This reasoning was held to be unsound in

Baker v. Commissioner (1953, 2nd Cir), 205 F. 2d 369,

and Smith's Estate v. Commissioner (1953, 2nd Cir.), 208

F. 2d 349, when said Courts repudiated the rule of the

Steinel and similar cases. The Smith and Baker decisions

are cited with approval in this Court's decision in the

Davidson case.
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Thus, under the Davidson case and the Cahfornia de-

cisions, the payments were clearly subject to the contin-

gency of the wife's death and would have terminated and

ceased in the event of her death. The same rule applies

in Nevada, where the divorce decree herein was actually

rendered. In Foy v. Smith's Estate, 58 Nev. 371, 81 P.

2d 1065, the Nevada Supreme Court, in holding that the

right to support terminated upon the death of the wife,

reasoned in part as follows (81 P. 2d 1065, at 1067) :

"* * * the right to support was purely personal.

From the very nature of the right it could be nothing

more. It was a right which she (the wife) alone

could enjoy. Its duration depended upon her sur-

vival. There can be no support for a non-existing

person."

The foregoing contention is strengthened by the fact

that the monthly payments under the $12,000.00 note (as

well as the $16,200.00 note) were payable to Roberta L.

Fidler, only. The word "only" cannot be ignored. The

payments were personal, in nature, to her alone. If she

had died; neither her estate, her personal representative

nor any one else, under this express language, would have

been entitled to receive further payments. This is a rea-

sonable construction. The payments were for her support

and maintenance. Upon her death, the necessity for such

payments would have ceased, and the legal obligation of

petitioner to support her would have come to an end.
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The Death of Petitioner Would Have Terminated the

Payments Under the $12,000.00 Note.

Still another contingency which would have terminated

the payments under said $12,000.00 note would have been

the death of petitioner.

Roberts v. Higgins, supra, 122 Cal. App. 170, 9

P. 2d 517;

27 C. J. S. p. 999;

Smith's Estate v. Comnv'r, supra, 208 F. 2d 349.

The Remarriage of Mrs. Fidler Was Also a Con-
tingency Which Would Have Affected Petitioner's

Obligation to Continue the $500.00 Monthly Pay-

ments Under the $12,000.00 Note.

In petitioner's reply brief herein, at page 5, reference

was made to the fact that the death of either Mrs. Fidler

or petitioner as well as the remarriage of Mrs. Fidler

would have terminated the payments under the decree.

If, as petitioner has contended, the obligations of peti-

tioner under the agreement and promissory notes were

superseded by and merged into the divorce decree which

spelled out in precise terms and amounts the monthly

payments to be made, then, under Nevada law, the re-

marriage of Mrs. Fidler would have terminated Mr. Fid-

ler's obligation to continue to make payments. (Nevada

Compiled Laws (1929), Sec. 9465; 27 C. J. S. p. 1090.)

However, if the precise payments as ordered by the de-

cree are ignored and if instead reference is made to the

agreement and the notes themselves, a careful analysis and

examination thereof will reveal that there is nothing in



—9—
the agreement nor in the notes which expressly obHgated

the petitioner to continue to make the support and main-

tenance payments to Mrs. Fidler in the event of her re-

marriage.

The CaHfornia statute, in force at the time of this

agreement, which prescribed the nature and extent of the

obHgation of a husband to support his divorced wife,

provided that he might be compelled to make suitable

allowance for her support, during her life or for such a

shorter period as the Court might deem just, and con-

cluded with this express provision:

''Upon the remarriage of the wife, the husband shall

no longer be obligated to provide for her support

* * *" (Cal. Civ. Code, Sec. 139.)

This statutory provision is declaratory of the common law

rule.

Hansen v. Hansen, 93 Cal. App. 2d 568, 209 P.

2d 626;

Stucker V. Kalz, 92 Cal. App. 2d 843, 207 P. 2d

879;

27 C. J. S. p. 1090.

The condition which was specified in the note for

$12,000.00 as prepared under the original agreement of

August 20, 1943 (and to which the Court has referred

in its opinion at p. 7, footnote 4), did no more than to

incorporate the common law and statutory rule above set

forth, save and except that the language of the condition

as stated went further and would have terminated future

payments even though Ruth Fidler had purportedly en-
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tered into a marriage which was not, in fact, valid. To

this extent, the proviso may have given petitioner more

protection than otherwise, because the rule as codified in

Section 139 might not have relieved the husband of his

obligation in the event that the wife had entered into a

purported new marriage which was not in law a valid one.

However, the elimination of the proviso originally con-

tained in the $12,000.00 note did not make inapplicable the

statutory rule above referred to, and this statute by im-

plication and operation of law constituted a qualification

of petitioner's obligation.

Cf.:

Hansen v. Hansen, supra.

It is, therefore, respectfully submitted that the $12,-

000.00 note was not a negotiable note and was not payable

absolutely and free of any contingencies. It was payable

only to Mrs. Fidler. The obligation to continue payments

thereunder would undoubtedly have been terminated by

her death, or by the death of Mr. Fidler, and in all prob-

ability would have been terminated in the event of her re-

marriage. For these reasons, it, and the $500.00 monthly

payments falling due under it, should be considered in the

same contingent category as the $16,200.00 note.
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The Aforesaid Contingencies Were Also Applicable

to the $18,000.00 Note, While Said Note Was
Held by Mrs. Fidler.

The $12,000.00 note, as above pointed out, because it

was made payable to "Roberta L. Fidler only" was espe-

cially vulnerable to the contingency that Mrs. Fidler might

die before full and complete payment thereof, in which

event future payments would cease. However, on prin-

ciple, the same contingencies above discussed with respect

to the $12,000.00 note were likewise applicable to the

$18,000.00 note, so long as said note was not negotiated

to a bona fide holder for value. It might very well be

true, as the Court stresses in its opinion, that if this note

had been negotiated by Mrs. Fidler to a bona fide pur-

chaser for value, said purchaser could have enforced it

against Mr. Fidler irrespective of the occurrence of any

of the contingencies above set forth. But, the rights of

a bona fide holder for value are not involved. The fact re-

mains that the note was continuously held by Mrs. Fidler,

if it be assumed that it was not merged into and super-

seded by the divorce decree. The payments provided there-

for were, as hereinbefore demonstrated and as found by

the Tax Court, in the nature of alimony and for her

support and maintenance. There is nothing in the agree-

ment, nor in the provisions of the note itself, which pro-

vides that the obligation of Mr. Fidler to make payments

thereunder in satisfaction of his legal obligation to sup-

port and maintain her should continue after her death,

when the necessity for such support and maintenance

would have completely ceased. The same is true with re-

spect to the other contingencies.
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The Three Notes Involved Were Not "Entirely Sepa-

rate and Distinct in Purpose and Character," as

the Opinion Herein Holds.

The Opinion Erroneously Considered Each Note Sepa-

rately, and Failed to Consider the Three Notes, in

the Aggregate, in Determining Whether Peti-

tioner's Alimony or Separate Maintenance Obliga-

tion Was Specified in a Principal and Fixed Sum.

Petitioner respectfully submits that the payments of

$300.00 per month and $500.00 per month provided for

by the notes were not "entirely separate and distinct in

purpose and character," as the opinion herein holds at

page 4. To the contrary, they were but of a single char-

acter and had but one common purpose. In character,

they were alimony payments, and, as to purpose, they all

had one and the same, namely, to state and provide the

money which Mr. Fidler would have to pay to his wife in

fulfillment of his legal obligation to support and maintain

her. None of said notes was intended to provide pay-

ment of property rights but all were founded upon and

each was intended to provide money payments in satis-

faction of petitioner's "alimony or separate maintenance

obligation."

The Court, in its opinion at page 8, calls attention to

the sentence which appears in Section 22 (k) of the In-

ternal Revenue Code and which reads as follows:

"Installment payments discharging a part of an

obligation the principal sum of which is, in terms of

money or property, specified in the decree or instru-

ment, shall not be considered periodic payments."

In determining what Congress intended by the word

"obligation" as used in said sentence, it is necessary to
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read and construe said sentence in conjunction with the

preceding sentences in said Section. Only by so doing can

it be determined what "obHgation" Congress had in mind

when it referred to installment payments discharging a

part of an obligation the principal sum of which is speci-

fied.

The preceding portions of Section 22 (k) read as fol-

lows:

''(k) Alimony, Etc., Income.—In the case of a

wife who is divorced or legally separated from her

husband under a decree of divorce or of separate

maintenance, periodic payments (whether or not made
at regular intervals) received subsequent to such

decree in discharge of, or attributable to property

transferred (in trust or otherwise) in discharge of,

a legal obligation which, because of the marital or

family relationship, is imposed upon or incurred by

such husband under such decree or under a written

instrument incident to such divorce or separation shall

be includible in the gross income of such wife, and

such amounts received as are attributable to property

so transferred shall not be includible in the gross

income of such husband. This subsection shall not

apply to that part of any such periodic payment which

the terms of the decree or written instrument fix, in

terms of an amount of money or a portion of the pay-

ment, as a sum which is payable for the support of

minor children of such husband. In case any such

periodic payment is less than the amount specified in

the decree or written instrument, for the purpose of

applying the preceding sentence, such payment, to the

extent of such sum payable for such support, shall be

considered a payment for such support. Installment

payments discharging a part of an obligation the

principal sum of which is, in terms of money or prop-
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erty, specified in the decree or instrument shall not

be considered periodic payments for the purposes of

this subsection; * * *"

Is it not reasonable to conclude, from the entire para-

graph, that the "obligation" referred to in the sentence

quoted by the Court is the previously referred to ''legal

obligation which, because of the marital or family rela-

tionship, is imposed or incurred by such husband?"

The legal obligation referred to is further limited to

that which arises out of the general obligation of the

husband to support his wife.

The Treasury Regulations promulgated by the Bureau

of Internal Revenue under the Internal Revenue Code so

provide.

Treasury Regulations 111, which were in effect at the

time of the agreement involved herein, provided in part

as follows

:

''Sec. 29.22 (k)-l. Alimony and separate mainten-

ance payments—Income to former wife—(a) In Gen-

eral. (1) Section 22 (k) provides rules for treatment

in certain cases of payments in the nature of or in

lieu of alimony or an allowance for support as be-

tween spouses who are divorced or legally separated

under a court order or decree. * * *

"(5) Section 22 (k) applies only where the legal

obligation being discharged arises out of the family

or marital relationship in recognition of the general

obligation to support, which is made specific by -the

instrument or decree. * * *" (Emphasis ours.)

The same construction and interpretation is stated in

the House Report of Congress, referred to in petitioner's
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opening brief at page 22, wherein the Congressional Com-

mittee in part stated, with respect to the effect of Section

22 (k) as follows:

''This treatment is provided only in cases of divorce

or legal separation and applies only where the ali-

mony or separate maintenance obligation is discharged

in periodic payments." (Italics added.)

When the foregoing are considered, it is apparent that

the word "obligation" as utilized in the particular sentence

in question, refers to ''the alimony or separate mainten-

ance obligation" (in the language of the Congressional

Committee) which the law imposes upon the husband by

reason of the marital relationship.

In other words, it is submitted that the quoted sentence

in question should be construed as if it read as follows

:

"Installment payments discharging a part of the

alimony or separate maintenance obligation the prin-

cipal sum of which is, in terms of money or prop-

erty, specified in the decree or instrument shall not

be considered periodic payments."

Under this interpretation, the question in this case

would be: was the amount which Mr. Fidler agreed to

pay to his wife in discharge of the alimony or separate

maintenance obligation specified as a principal sum?

In order to answer this, it would be necessary to con-

sider the agreement and the three notes, as a whole and

together, rather than separately, because only by calculat-

ing the aggregate sums to be paid under all three notes

can we attempt to ascertain whether or not Mr. Fidler's

alimony or separate maintenance obligation to his wife

has been specified in a principal and fixed sum. Each

of the notes were intended to supply payments in but
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partial satisfaction of the total alimony or separate

maintenance obligation.

Petitioner again respectfully urges, as he did in his

opening brief herein at page 39, that in determining

whether Mr. Fidler's obligation, within the meaning and

contemplation of Section 22 (k), was specified in a prin-

cipal sum in the instruments or decree, it is necessary

to consider the notes as a group. They were intimately

related in such way that they together, and with the

agreement of which they were a part, provided continued

regular monthly payments of money for current main-

tenance and support of Mrs. Fidler in an amount not less

than $500.00 per month nor more than $800.00 per month.

They, together, made up the petitioner's alimony or sepa-

rate maintenance obligation.

It was Mrs. Fidler's own attorney, who in the first

instance, prepared the decree which "lumped" the pay-

ments due under the series of notes into one monthly pay-

ment of $800.00 per month, at the time the original divorce

decree was entered. Mrs. Fidler, through her attorney,

recognized that notwithstanding the form of the notes,

the substance and effect thereof was to entitle her to a

single monthly payment for her support and maintenance

not to exceed $800.00 per month.

In the words of the Third Circuit Court, in Smith's

Estate V. Commissioner, supra, 208 F. 2d 349, these notes,

and the agreement pursuant to which they were executed,

when read and interpreted in relation to each other, con-

stituted "the month-to-month kind of payment for sup-

port in which the Congress was seeking relief for alimony-

paying ex-husbands."

The notes should not be viewed and treated as isolated

and separate undertakings. We again respectfully refer
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the Court, on this aspect, to the views stated by Judge

Hastie, in Smith's Estate v. Commissioner, supra, ex-

tracts of which are quoted in petitioner's opening brief at

pages 48, 49.

The opinion herein states, at page 9, that:

"In going over the negotiations, it is difficult to

escape the idea that the wife was insistent upon the

fixed principal sums of $18,000.00 and $12,000.00

and that petitioner finally agreed thereto."

We submit that the history of the negotiations emphasize

a different purpose. Taken as a whole, they show that

the principal thing which the wife was striving for (in

addition to her share of the property of the parties) was

an assurance that she would receive from petitioner a mini-

mum of $500.00 per month for her support and mainten-

ance. She likewise wanted some assurance that those

payments would be made promptly when due, and in order

to insure punctual payment thereof and to deter petitioner

from permitting any monthly payment to become delin-

quent, the acceleration clause was put into the notes. Mr.

Fidler was thereupon put upon notice and in such posi-

tion that if he defaulted in any payment, he faced an im-

mediate action for the remaining maximum balance stipu-

lated in the note. This, the negotiations would indicate,

was the motivating factor underlying these notes. And,

finally, after further negotiations, the wife succeeded in

getting the ultimate arrangement whereby she was assured

of a minimum of $500.00 per month for her support and

maintenance with the right to receive as much as $800.00

per month if Mr. Fidler's income from his radio employ-

ment remained at the same level.

That the principal purpose and intention of the parties,

as set forth in the final agreement of February 4, 1944,
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was to provide Mrs. Fidler with a minimum of $500.00

and a maximum of $800.00 per month for her support

and maintenance (as distinguished from paying her "fixed

principal sums of $18,000.00 and $12,000.00" as the

opinion states) is conclusively established and demon-

strated by the very language of paragraph Eighth of the

agreement [Tr. pp. 75 and 76].

The Fixed Amounts Set Forth in the Promissory

Notes Were Not Specified in the Divorce Decree

as Principal Sums by Reference.

One of petitioner's principal contentions herein has

been that the divorce decree superseded the property settle-

ment agreement and notes executed as a part thereof, and

that the decree controlled in determining the measure and

extent of petitioner's obligation to make the monthly pay-

ments originally contemplated by the agreement and notes.

Petitioner has in his briefs herein cited numerous authori-

ties recognizing the basic principle that the decree is con-

trolling, including the decision by the Supreme Court in

Harris v. Commissioner, 340 U. S. 106, 71 S. Ct. 181.

In answer to this contention, the opinion herein states

at page 8

:

"If the rule be adopted that the 'decree' is control-

Hng, as some opinions say, still each of these principal

sums was specified therein because of the incorpora-

tion of these fixed amounts by reference. There may
be more exact methods of specifying a principal sum
in terms of money, but none readily suggests itself."

Petitioner asks, how can it be reasonably concluded that

there was an incorporation of the "fixed sums" by refer-

ence when the divorce court actually spelled out and

specified the exact payments to be made each month, and

thus specifically covered the subject matter involved with-
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out making any reference whatsoever to the total sums

set forth in the notes? Having undertaken to spell out,

as a part of its order, the exact amounts to be paid by

petitioner (as distinguished from merely referring to and

incorporating the agreement), the court covered this

particular aspect of petitioner's obligations under the

agreement, and the decree measured and stated the ex-

tent and amount of his alimony obligation.

Such incorporation of the notes' ''fixed sums" might

have occurred if the decree in this case had merely stopped

with the paragraph (quoted at page 2 of the opinion)

whereby the Court ordered that the settlement agreement

be confirmed, ratified, approved and adopted as a part

of the decree. Or, more simply and clearly, such incorpora-

tion by reference of the fixed sums would have occurred if

the decree had added to said paragraph language sub-

stantially as follows

:

"And, the defendant is ordered to pay the promis-

sory notes referred to in said settlement agreement

in the amounts of $18,000.00, $12,000.00 and $16,-

200.00, in accordance with the terms and provisions

thereof."

Under either of the foregoing methods, it could be

reasonably concluded that the fixed amounts provided by

the notes had been made part of the decree by reference.

The latter clause above suggested especially would have

been a very simple and easy method of making such in-

corporation by reference.

But, the decree did not do this—it undertook to spell

out in exact dollars the exact amount which petitioner was

ordered to pay each month, without any reference what-

soever to the maximium amounts specified in the notes, and

it in effect constituted an order to make those exact pay-
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merits which order the petitioner was compelled to comply

with, irrespective of whether it was consistent or incon-

sistent, with the terms of the various notes. The decree

may have varied, in some degree and respects, from the

precise terms and provisions of the note. Yet the decree

is what governs and controls in the event of any difference

between the terms thereof and the terms of the promissory

notes.

Even though the decree may not have fully reflected the

actual agreement of the parties with respect to the pay-

ments to be made, nevertheless, this was the judicial action

of the Court, and if the Court's order were in any way

erroneous, it was judicial error which has become final.

In this regard, there is no substantial inconsistency be-

tween the notes and the decree. The divorce court, as

well as Mrs. Fidler's counsel, recognized that in specify-

ing Mr. Fidler's alimony obligation, it was necessary, rea-

sonable and proper to consider all three notes, as a unit,

and not to regard them as separate or isolated undertak-

ings, in arriving at the monthly amounts to be paid by

petitioner to his wife for her support and maintenance.

The necessary conclusion that the divorce decree's speci-

fication of payments is controlling is not changed by that

paragraph of the decree (which the opinion quotes at the

bottom of page 2) requiring the parties to comply with

those "executory provisions" of the agreement which were

not incorporated in the decree in a plenary manner. The

decree did, fully and specifically, cover the subject matter

of the monthly payments.

Likewise, paragraph Twentieth of the Agreement, re-

ferred to in the opinion at page 7, footnote 3, dealing with

the right of Mrs. Fidler to legally proceed against any
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property of the petitioner for the purpose of enforcing

the terms of the promissory notes—does not affect the

controlling effect of the decree, after it was entered. Cer-

tainly, until a divorce decree had been entered between

the parties and had adjudged the monthly payments to be

made, Mrs. Fidler would have had her action at law on the

promissory notes to enforce their payment. But, once the

decree was rendered and Mr. Fidler was ordered to make

the monthly payments, the decree superseded the notes and

agreement and became controlling.

By the decree, Mrs. Fidler gained a more powerful way

to compel immediate and punctual payment of the monthly

sums than she had possessed under the notes—she now

had the right to have petitioner punished for contempt

and, if necessary, imprisoned if he failed to make the

payments when due.

The agreement of the parties did not provide that it or

the notes should surznve and exist after a divorce decree

adopting same had been entered between the parties. Even

if it had so provided, the decree would still have controlled.

Harris v. Commissioner, supra.

In this connection, it must be remembered that until

a divorce decree or decree of separation was rendered

between the parties. Section 22 (k) never came into opera-

tion, irrespective of whether there were any payments

made before such decree, and irrespective of what kind

of an agreement the parties may have made. Section

22 (k) operates only with respect to payments made

subsequent to the decree. The rendition of the decree is

all important, and the decree is the document which creates

the rights and duties, irrespective of whether it follows

in detail the terms of the agreement.
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As the Supreme Court stated in Harris v. Commis-

sioner, supra, at 71 S. Ct. 181, 184:

"* * * The happenstance that the divorce court

might approve the entire settlement, or modify it

in unsubstantial details, or work out material changes

seems to us unimportant. In each case it is the de-

cree that creates the rights and duties; . .
." (Em-

phasis added.)

And, having undertaken, in specific language, to order

petitioner to make certain payments, the decree governs,

and modifies the notes to the extent that there is any

inconsistency.

Subsequent to the entry of the decree, Mrs. Fidler

would not have had any right of action on either the

notes or on the property settlement agreement which was

incorporated and made an operative part of the decree,

but her sole remedy would have been on the decree, in-

cluding such aids as execution, contempt and other en-

forcement process of the Court, together with an action on

the decree.

Hough V. Hough, 26 Cal. 2d 605, 160 P. 2d 15.

If the decree is controlling, then there was no principal

sum specified therein and this case falls squarely within

the rule announced by this Court in Myers v. Commis-

sioner, 212 F. 2d 448.

If the Court agrees that the decree is controlling but

still believes that each of the principal amounts set forth

in the notes were incorporated into the decree by reference,

then for reasons above set forth, the notes should be

viewed together and in the aggregate in determining

whether the three of them did fix and specify Mr. Fidler's

alimony obligation in a "principal sum." By reason of the

contingency expressed in the $16,200.00 note as well as the



—23—

other contingencies which affected all three notes, no such

principal sum can be spelled out.

Davidson v. Commissioner, sUpra.

If, notwithstanding the foregoing, the Court still feels

that the negotiable nature of the notes is to be the stand-

ard by which this case should be determined, then we re-

spectfully submit that the $12,000.00 note—which was

clearly a non-negotiable instrument—must be placed in

the same status as the $16,200.00 note, and the $500.00

payments contemplated under said $12,000.00 note must

also be considered as ''periodic payments."

Conclusion.

Petitioner respectfully submits that this petition for

rehearing should be granted, and that for the reasons

hereinabove stated, this Court should determine that the

entire amount of each $800.00 monthly payment involved

constituted a periodic payment within the provisions of

Section 22 (k) of the Internal Revenue Code.

However, and irrespective of whatever treatment may

be accorded to the $500.00 monthly payments originally

contemplated under the $18,000.00 note, it is clear that

the $12,000.00 note was not a negotiable instrument and

was subject to contingencies which rendered the total

amount to be paid thereunder uncertain and indefinite, and

the payments under this note should also be construed as

periodic payments under said Section.

Respectfully submitted,

Zagon, Aaron & Sandler,

By Nelson Rosen,

Counsel for Petitioner.
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Certificate of Counsel.

I, Nelson Rosen, state that I am a member of the law

firm of Zagon, Aaron & Sandler, and I am one of coun-

sel for petitioner herein. I have prepared the foregoing

petition for rehearing and certify that in my judgment it

is well founded and that it is not interposed for delay.

Nelson Rosen.
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APPEARANCES

For Petitioner:

JOSEPH A. FITZSIMMONS, Esq.

For Respondent:

F. L. VAN HAAFTEN, Esq.

R. C. WHITLEY, Esq.

The Tax Court of the United States

Docket Nos. 29044, 35129

S. B. TRESSLER, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

MEMORANDUM FINDINGS OF FACT
AND OPINION

Tietjens, Judge: The respondent determined de-

ficiencies in income tax of $701.07 for 1946 and

$936.29 for 1947. By amended pleadings these de-

ficiencies have been increased to $2,239.64 and $3,-

967.15, respectively.

The questions for decision involve the proper

treatment of the income of rental properties in the

hands of a receiver appointed by a Florida court

and expenditures made by the receiver. Also in-

volved are claimed deductions for certain legal ex-

penses
;
payments made to the petitioner's wife from



2 S. B. Tressler vs.

the income of the receivership pursuant to court

order and claimed as deductible under sections

22 (k) and 23 (u) ; the computation of capital gain

on the sale of an apartment house; the allowance

of depreciation on the properties in receivership;

and whether the deficiency notice for 1947 was

timely. A number of alternative contentions are

made by both parties. No useful purpose would be

served by setting out all the contentions in detail

in this preliminary statement. They will be treated

more fully in the opinion.

Findings of Fact

The petitioner is an individual residing in Reno,

Nevada. His income tax returns for 1946 and 1947

were filed on the cash basis with the collector at

Reno, Nevada. For 1947 the petitioner underesti-

mated his tax on Form 1040-ES filed March 15,

1947, and an amended Form 1040-ES filed Septem-

ber 15, 1947. He filed his final return for 1947 on

Form 1040 on January 12, 1948. The notice of de-

ficiency for 1947 was dated March 14, 1951.

In August 1944 the petitioner married Ada
Zoeller Tressler in Garrett County, Maryland. On
their honeymoon the couple visited in Reno with the

petitioner's sons Norman and Kenneth. From there

they went to California and later to Florida to

spend the winter.

During the early months of 1945, while married

to Ada and living with her, the petitioner pur-

chased several parcels of real estate in Broward

County, Florida which included two apartment
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houses known as Maxwell Court Apartments and

Tarpon River Apartments. Title to the apartment

houses was taken in the name of the petitioner's

son, Kenneth, and title to the other properties was

taken in the joint names of Ada and the petitioner.

The Maxwell Court Apartments were purchased by

the petitioner in January 1945 for the sum of $45,-

000. They consisted of eight furnished units. The

land was valued at $3,600, furniture at $6,000, and

the buildings at $35,400. The Tarpon River Apart-

ments were purchased at the same time for the sum

of $22,875. The land was -valued at $2,200 and the

furniture at $5,000, and the building consisting of

four furnished units was valued at $15,675.

The petitioner owned property in addition to that

described above, and the receivership hereafter

mentioned did not include all his property.

On March 7, 1945, Ada filed in the Circuit Court

of the Fifteenth Judicial Circuit in and for Brow-

ard County, Florida, a "Bill for Alimony Uncon-

nected with Divorce" naming the petitioner, his son

Kenneth, and Ruth Westerberg, individually, and

as agent and employee of the petitioner, as defend-

ants. The bill prayed for "temporary and perman-

ent support and alimony unconnected with a

divorce together wdth suit money and a reasonable

amount with which to compensate her attorneys."

Further, a declaratory decree was asked adjudging

that the properties purchased in the name of Ken-

neth were held in trust for the petitioner, that the

defendants be restrained from transferring and en-

cumbering the properties, that a writ of sequestra-
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tion issue, and that a receiver be appointed to take

charge of the properties, collect the rents, and pay

same into court to insure the payment of any sums

that may be adjudged due and payable to Ada by

the petitioner.

On March 13, 1945, the Florida court entered an

order appointing Ruth Westerberg receiver for the

two apartment properties, restraining Kenneth and

the petitioner from transferring the properties, and

directing the receiver to collect the rents, pay ex-

penses of operation, and deposit the balance of the

receipts in a bank subject to further court order.

On June 28, 1945, an order was entered making

an allowance of $300 per month, retroactive to

March 3, 1945, for temporary alimony and support

of Ada and $2,000 temporary attorney fees, and

court costs of $334.86. This order was appealed by

Kenneth, but his appeal was denied.

On July 17, 1945, the petitioner was granted a

divorce from Ada in an action begun by him May
7, 1945 in the Second Judicial District Court in

Nevada. This action was uncontested by Ada. No
provision for alimony was made in the decree.

In October 1945 Kenneth sought to file a further

answer in the Florida proceedings in an effort to

regain possession of the apartment properties and

to plead therein the Nevada divorce decree. Ken-

neth was denied the right to file the answer. By
order dated January 7, 1946, the Florida court de-

creed that the apartment properties purchased by

the petitioner in the name of Kenneth were prop-

erties of the petitioner and held in trust for him
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by Kenneth. Later in January the court ordered the

receiver to pay the sum of $5,334.86. This amount

was made up of three items: (1) $3,000 for ac-

crued support of Ada from March 3, 1945 to Janu-

ary 3, 1946; (2) $2,000 temporary attorney fees;

and (3) $334.86 costs.

An appeal from said orders was denied by the

Florida Supreme Court and Kenneth took the mat-

ter to the United States Supreme Court. While that

proceeding was pending, the petitioner himself be-

gan an action in a United States District Court in

Florida against Ada, the receiver, et al., seeking

recovery of his apartment properties held in re-

ceivership. A motion to dismiss was granted and an

appeal was taken. While this appeal was pending

and after the United States Supreme Court had

denied certiorari in Kenneth's case the parties en-

tered into a settlement agreement under which Ada
acquired the Tarpon River Apartments and other

properties and the petitioner retained the Maxwell

Court Apartments. In accordance with the settle-

ment agreement all the litigation above described

was terminated and a decree was entered by the

Florida court to the effect that the various court

orders be marked satisfied and the properties be

released from the receivership.

On August 31, 1947, the petitioner sold the Max-

well Court Apartments for $59,000.

A summary of the income and disposition of the

rents collected, expenses paid, and disposition of

the remaining funds by years by the receiver is

shown in the following schedule:
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1945 1946 1947 Total

Rents collected $7,393.50 $11,092.95 $2,410.00 $20,896.45

Expenses paid 2,992.91 3,199.48 2,269.50 8,461.89

Income after mainte-

nance expenses $4,400.59 $ 7,893.47 $ 140.50 $12,434.56

Other payments by

receiver:

Ada Tressler $ 3,000.00 $ 984.69 $ 3,984.69

Davis & Lockhart, At-

torney for Ada Tressler 2,000.00 2,862.55* 5,197.41

Ruth Westerberg, 1,559.46 1,559.46

Receiver 1,559.46 1,559.46

Hugh Lester, Attorney

for Receiver 1,500.00 1,500.00

Court Costs 334.86 193.00 193.00

Total other payments

by receiver $ 5,334.86 $7,099.70 $12,434.56

Amount retained by

receiver $4,400.59 $ 2,558.61

* This amount according to the court's order was for expenses and

attorney fees "for services rendered to the Receiver, in all

Federal Courts."

In connection with the litigation in the Florida

and the United States Courts, the petitioner bore

the expense of the legal representation for Ken-

neth and himself. For the year 1946 he claimed on

his return a deduction of $1,425 for legal expenses

and attorneys fees. By amended pleadings he now
claims $5,500. For 1947 he claimed a deduction of

$5,035 for such expenses. By amended pleadings he

now claims $6,535.

The respondent determined a deficiency of

$701.07 for 1946 based on disallowance of claimed

legal expenses of $1,425 and depreciation of $1,-

931.25. By amended answer the respondent in-

creased the deficiency for 1946 to $2,239.64 based
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on his contention that the petitioner realized addi-

tional income by reason of the payment of $5,-

334.86 made by the receiver to Ada under the Janu-

ary 17, 1946, order of the Florida court for sup-

port, attorney fees, and court costs.

The respondent determined a deficiency of

$936.29 for 1947 as a result of the disallowance of

the claimed deduction of $5,035 for attorney fees

and an error of $1,000 (admitted by the petitioner)

in computing net income. By amended answer this

deficiency was increased to $3,967.15 partly based

on the contention that the petitioner realized addi-

tional income by reason of payments amounting to

$7,099.70 made by the receiver imder final decree

of the Florida court dated July 16, 1947. The in-

crease also was occasioned by disallow^ance of $2,-

517.50 legal expenses which were added by the re-

spondent to the cost of the Maxwell Court Apart-

ments in computing the capital gain arising from

the sale thereof. Another portion of the increase

resulted from increasing the capital gain by off-

setting depreciation for 1946 on the apartments in

the sum of $1,246.

Opinion

Taxability to the Petitioner of Payments Made
Under Court Order by Receiver

On brief the respondent argues that the follow-

ing amounts paid by the receiver of the apartment

properties under court order from the rental re-

ceipts thereof should be added to the petitioner's

income

:
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1946 1947

Ada Tressler $3,000.00 $ 984.69

Attorneys for Ada Tressler 2,000.00 2,862.55

Attorneys for Receiver 1,500.00

Receiver's Fee 1,559.46

Court Costs 334.86 193.00

Totals $5,334.86 $7,099.70

With regard to the $5,334.86 paid in 1946 we

think the respondent is correct. Of this amount,

$3,000 represented accrued temporary alimony and

support for the petitioner's wife, Ada; $2,000 was

for temporary fees awarded her attorneys, and the

remainder went for court costs. These items all

represent obligations imposed on the petitioner by

the Florida court. These obligations were satisfied

in 1946 by the application of funds derived from

rentals from properties found by the Florida court

to belong to the petitioner. They were personal ob-

ligations of his unconnected with the operation of

the properties by the receiver. The petitioner was

on a cash basis and no argument can be made that

1946 was not the proper year in which to tax him.

It was then that he received the benefit of the funds

under court order through discharge of his obliga-

tions to Ada arising out of her action against him.

That he had no actual control of the funds and did

not receive cash in hand is of no consequence.

We see the situation for 1947 somewhat differ-

ently. The $984.69 paid to Ada and the $193 court

costs fall into the same categories as the 1946 pay-

ments and should properly be added to the peti-

tioner's income in 1947. Not so the $2,862.55 which
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the respondent treats as a payment to Ada's attor-

neys. An examination of the facts show that the

Florida court ordered this amount paid to the at-

torneys in question not for services rendered to

Ada in her attempt to collect support from the

petitioner—rather, the payment was made, in the

words of the court, "for services rendered to the

Receiver, in all Federal Courts." This amount, then,

went to attorneys who, while nominally in Ada's

employ, were nevertheless instrmnental in protect-

ing the receivership itself from attack. That was

a receivership expense and so far as we can see,

should be so treated. We see no reason for sustain-

ing the respondent in attempting to tax the peti-

tioner with the $2,862.55 paid to attorneys for

services rendered the receivership. The same can be

said for the $1,500 paid to the attorney for the

receiver. That, too, was a receivership expense and

the petitioner should not be taxed with it. Like

treatment should be accorded the receiver's fees.

The effect of our holding is that the petitioner is

to be taxed only on the net income of the properties

held by the receiver and then only in the year in

which that income was applied for his benefit. Cf.

North American Oil Consolidated vs. Burnet, 286

U.S. 417. Costs of the receiver in operating the re-

ceivership are not to be added to the petitioner's

income.

The petitioner's contention that it was the duty

of the receiver to file returns and pay tax on the

income of the apartment properties requires no

discussion. The properties in receivership consti-
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tuted only a part of the property owned by the

petitioner and such a receiver is under no obliga-

tion to file a return. Section 142(a), Internal Rev-

enue Code ; Reg. Ill, 29.142-4 ; North American Oil

Consolidated vs. Burnet, supra.

The petitioner's further contention, that the

amounts paid to Ada are deductible by the peti-

tioner under sections 22 (k) and 23 (u), is without

merit. In order for the payments to be deductible

this Court has said, in Charles L. Brown, 7 T.C.

715, 716:

The wife must be "divorced or legally separated

from her husband under a decree of divorce or of

sei")nrate maintenance.

'

^ The payments in question

must have been "received subsequent to such de-

cree." And they must discharge an obligation

"under such decree or under a written instrument

incident to such divorce or separation." (Emphasis

in each case added.) Even in the last quotation use

of the word "such" to define "separation" demon-

strates that what was meant was not any legal

separation, as petitioner contends, but only one of

a sort to which reference has already been made in

the prior language, that is, a separation consum-

mated "under a decree * * * of separate mainte-

nance." See Frank J. Kalchthaler, 7 T.C. 625.

The payments before us were made pursuant to

orders of the Florida court in a suit entitled a

"Bill for Alimony Unconnected with Divorce."

They were denominated as "temporary alimony and

support" by the court in its orders. So far as we
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can ascertain there never was entered in this litiga-

tion a "decree of separate maintenance" as required

by section 22 (k). We think such payments should

receive the same treatment as payments of alimony

pendente lite or payments made between the entry

of an interlocutory decree and the time the decree

became final. In neither case are such payments de-

ductible. Joseph A. Fields, 14 T.C. 1202, affd. 189

F. 2d 950; Alice Humphreys Evans, 19 T.C...

(No. 126). The Nevada divorce secured by the peti-

tioner is of no significance on this issue. The pay-

ments were tied in with the Florida litigation alone

and had no relation to the Nevada divorce which

made no provision whatever for alimony or sup-

port. As a matter of fact the Florida courts re-

sisted all of the petitioner's efforts to inject the

Nevada divorce into the Florida proceedings.

Deductibility of Claimed Legal Expenses

The amount of legal fees claimed as a deduction

is not too clear for 1946, but we think it is limited

by the pleadings to $5,500. For 1947, $5,035 is

claimed. The petitioner's contention with respect to

these amounts is "that he is entitled to deduct the

attorneys fees and legal expenses incurred in at-

tempting to protect and recover possession of his

business income producing properties." No sections

of the Code are cited, nor are we referred to any

cases by the petitioner and we do not know whether

he relies on section 23(a)(1)A or section 23(a)(2).

No matter, for we think the petitioner must fail

under either.
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Title to the properties was originally taken in the

name of the petitioner's son, Kenneth, and when

Ada began her suit for support she asked that a re-

ceiver be appointed to operate the apartments to

insure the payment of any sums that might be

found due her. She also asked the court to find that

Kenneth held the properties in trust for the peti-

tioner. Counsel were thereupon employed both for

Kenneth and the petitioner in an attempt to sustain

Kenneth's ownership of the apartments and the

petitioner bore the entire cost of such representa-

tion. After the court found that Kenneth was hold-

ing the properties not for himself, but for the

petitioner, the petitioner began an action in his own
name in the federal courts. In that proceeding ad-

ditional legal expenses were incurred.

With reference to the fees paid by the petitioner

on behalf of Kenneth we do not perceive any theory

which would justify their deduction by the peti-

tioner. He was no more than a volunteer in that

respect.

As to the petitioner's own legal expenses we think

the principles of such cases as Lindsay C. Howard,

16 T.C. 157, affd. (C.A. 9, February 11, 1953) . .

F.2d . . ; Thorne Donnelley, 16 T.C. 1196; and An-

drew Jergens, 17 T.C. 806 preclude their allowance

as a deduction. All of those eases involved the de-

ductibility of legal expenses arising out of disputes

between husband and wife over property settle-

ments or alimony payments. All held the expenses

to be nondeductible. The genesis of the litigation

here is just such a dispute as was involved in those
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cases. There is one difference in the factual situa-

tion. Here, a receiver was appointed for part of the

petitioner's properties as an incident of the litiga-

tion to insure payment of whatever might be found

due to Ada from the petitioner for support, attor-

ney fees, etc. We do not think that should change

the result. The core of the litigation was not the

receivership, but the obligation of the petitioner to

support his wife. If that obligation was frustrated

the receivership would fall. The legal expenses were

incurred primarily to defeat the wife's suit and not

to protect the petitioner's property. At one stage

of the proceeding the petitioner was actually dis-

claiming ownership in favor of his son Kenneth.

In Thorne Donnelley, supra, a somewhat similar

argument to that made here was advanced, though

it is true that a sequestration of the petitioner's

property was merely threatened there and not ac-

tually ordered. This Court said "that the conten-

tion that the expenditures for fees and costs repre-

sent the ordinary and necessary expenses of pre-

serving and maintaining property held for the pro-

duction of income because of resistance against en-

forcement of a personal obligation to pay alimony

'leaves us unmoved'." We hold that the petitioner

is not entitled to deduct the claimed l^gal expenses

and costs. He cites not a single case to support his

contrary contention.

The petitioner claims, in the alternative, that the

legal fees and expenses should be added to the cost

of the Maxwell Court Apartments since they were

expenditures made in defense of title, thus reduc-
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ing Ms capital gain on the sale. The answer to this

is that they were not such expenditures. Title to

the property was never in dispute, except by the

petitioner himself. As pointed out above, the ex-

penses were primarily incurred in attempting to

defeat Ada's claim for support.

Depreciation

In the notice of deficiency for 1946 the respond-

ent disallowed a depreciation claim in the amount

of $1,931.25 for the reason that the petitioner did

not report any of the income from the property

placed in receivership for that year. Since we have

held that the petitioner w^as properly taxable on

income from the receivership properties in 1946, we

also hold that the claimed depreciation should have

been allowed. We do not understand that the re-

spondent contests this result.

The petitioner in his amended pleadings has in-

creased this claim to $3,020. The record contains no

evidence on which we could reasonably make any

finding on this issue and the increased claim is

disallowed.

Timeliness of 1947 Deficiency Notice

The petitioner filed his return for 1947 on Form
1040 prior to January 15, 1948, thus eliminating

the necessity of a final declaration of estimated

tax in accordance with the provisions of section

58(d)(3). Since the last day prescribed by law for

filing this declaration was January 15, 1948, the

petitioner contends that the period of limitation
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with respect to the 1947 deficiency expired three

years thereafter, or January 15, 1951. The notice

of deficiency for 1947 was dated March 14, 1951. We
cannot agree with the petitioner.

Section 53 requires returns to be filed on or be-

fore March 15 following the close of the calendar

year. Under the conditions prescribed in section

58(d)(3), a return filed on or before January 15

shall be considered a declaration of estimated tax.

Section 58(d)(3) does not require a return to be

filed before January 15. It simply gives the tax-

payer an option to file before that date and if he

does, then the return is treated as a declaration

or amended declaration of estimated tax. It is a

convenience to the taxpayer and we do not think it

has anything to do with starting the three-year

limitation provided for in section 275. That period

started on March 15, 1948, and the deficiency notice

dated March 14, 1951, was timely. Harry B. Sidles,

19 T.C. .. (No. 128).

The petitioner raises one other point. He claims

that he overpaid his 1945 taxes and asks the Court

to take this into consideration in computing pos-

sible deficiencies in this case. But that is a matter

properly for administrative settlement or adjust-

ment between the parties. The year 1945 is not be-

fore us and and we make no determination on this

point.

Decision will be entered under Rule 50.

Entered March 31, 1953.

[Endorsed] : T.C.U.S. Received March 26, 1953.
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The Tax Court of the United States

Washington

Docket No. 29044

S. B. TRESSLER, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its memorandum Findings of Fact and

Opinion entered March 31, 1953, the respondent

having duly filed a proposed computation in ac-

cordance therewith and the petitioner having failed,

after due notice, to iile a counter proposed com-

putation or to object at the hearing on September

9, 1953, to the computation as made by the re-

spondent, it is hereby

Ordered and Decided: That there is a deficiency

in income tax of $1,616.80 for the taxable year

1946.

[Seal] /s/ NORMAN O. TIETJENS,
Judge

Entered: September 17, 1953.

Served: September 18, 1953.
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The Tax Court of the United States

Washington

Docket No. 35129

S. B. TRESSLER, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Memorandum Findings of Fact and

Opinion entered March 31, 1953, the respondent

having duly filed a proposed computation in accord-

ance therewith and the petitioner having failed,

after due notice, to file a counter proposed compu-

tation or to object at the hearing on September 9,

1953, to the computation as made by the respondent,

it is hereby

Ordered and Decided: That there is a deficiency

in income tax of $2,049.68 for the taxable year

1947.

[Seal] /s/ NORMAN O. TIETJENS,
Judge.

Entered: September 17, 1953.

Served: September 17, 1953.
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[Title of Tax Court and Causes 29044-35129.]

TRANSCRIPT OF PROCEEDINGS

Civil Court Record Courtroom, Sixth Floor, Dade

County Court House, Miami, Florida, Wednesday,

April 16, 1952, 2:00 p.m.

Before: Honorable N. O. Tietjens, Judge.

Appearances: J. A. Fitzsimmons, Esq., appear-

ing for the Petitioner: Francis L. Van Haaften,

Esq., (Honorable Mason B. Leming), Acting Chief

Counsel, Bureau of Internal Revenue, appearing

for the Respondent.
*****

S. B. TRESSLER
the petitioner herein, called as a witness on his own
behalf, having been first duly sworn, was examined

and testified as follows:

The Clerk : State your name and address for the

record, please.

The Witness: S. B. Tressler. I am claiming

Reno, Nevada, as my address.

Direct Examination

Q. (By Mr. Fitzsimmons) : Were you ever at

any time a resident of the State of Florida, Mr.

Tressler? A. No.

Q. In connection with your 1946 income tax re-

turn, the respondent has denied or disallowed

your claim for attorney's fees made during that

year. Did you at any time in 1946 pay any attor-
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ney's fees in connection with any litigation in the

State of Florida?

A. I can't remember whether it was '46 or '47.

I paid attorney's fees to W. T. George of Philippi,

West Virginia.

Q. In what manner and what amounts were

those payments made to Mr. George?

A. The first amount was paid, $200, that was

paid in cash.

Q. Approximately when and under what cir-

cumstances was that payment made to W. T.

George ?

A. It was paid to him to come down here and

check over the situation in regard to the litigation

and the court's ruling on property that I bought

for my son.

Q. What is your son's name?

A. Kenneth Tressler.

Q. Did you make any other payments to Mr.

W. T. George in connection with that Florida

litigation in which your son Kenneth Tressler was

involved with you? A. $700.

Q. I hand you, Mr. Tressler, a check on the

Security National Bank, bearing date of February

12, 1946, payable to W. T. George, in the amount of

$700, bearing the maker's signature, S. B. Tressler,

and ask you to examine that document and state

whether or not that is a cancelled check for the

payment of which you have just testified, to Mr.

W. T. George? [Handing document to witness.]

A. Yes, sir, that is the check.
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Q. In what connection, or in what litigation was

that payment made to Mr. George, if you recall?

A. I just don't understand your question, Mr.

Fitzsimmons. It was made to come down here and

try to protect my interests after the court had ruled

that that property was mine. That is about the best

answer I can make on it.

Q. Did Mr. George represent you in any litiga-

tion commenced in any court in the State of

Florida ?

A. Just what I have spoken of, to try to re-

cover this property.

Q. Did you employ any other attorneys other

than Mr. W. T. George in connection with litiga-

tion on your behalf in the State of Florida?

A. I think Mr. George did.

Q. Was that with your knowledge and ap-

proval? A. Yes, sir.

Mr. Fitzsimmons: At this time the petitioner

offers in evidence check bearing date of February

12, 1946, payable to W. T. George, in the sum of

$700 bearing cancellation stamps and endorsement

thereon, as Petitioner's Exhibit No. 1 in evidence.

The Court: Any objection, Mr. Van Haaften?

Mr. Van Haaften: No objection.

The Court: It will be admitted.

The Clerk: Petitioner's Exhibit No. 1.

(The document referred to was received in

evidence and marked Petitioner's Exhibit No.

1.)

Q. Mr. Tressler, in connection with the litiga-
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tion in which he was emi)loyed, was an appeal

taken in that case to your knowledge?

A. To the best of my knowledge, there was.

Q. Was it necessary to print the record in that

cause, do you know? A. It was.

Q. I hand you herewith printed transcript of

the record in the United States Circuit Court of

Appeals for the fifth circuit, wherein Shriver B.

Tressler and Kenneth Tressler are named as ap-

pellant and cross-appellant, and Ada Zoeller Tress-

ler and Ruth Westerberg as receiver, appellees.

Was that litigation which Mr. George was em-

ployed in as your attorney?

A. That is.

Q. I hand you herewith, Mr. Tressler, check

bearing date September 21, 1946, drawn on the

Second l^ational Bank of Uniontown, payable to

W. T. George, in the sum of $525, signed by S. B.

Tressler, and bearing a notation thereon "for print-

ing record and costs in the Supreme Court appeal,"

bearing endorsement on the reverse side thereof

of W. T. George, I ask you to examine that check

and state whether or not that payment was made

to Mr. W. T. George in connection with the appeal

and the preparation of the transcript of record in

the circuit court of appeals, fifth circuit?

A. It was,

Mr. Fitzsimmons: At this time the petitioner

offers in evidence the cancelled check bearing date

of September 21, 1946, drawn on the Second Na-

tional Bank, payable to W. T. George in the sum of
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$525 bearing notation "for printing of records" I

offer it as petitioner's Exhibit No. 2.

Mr. Van Haaften: No objection.

The Court: It will be admitted.

The Clerk : Petitioner's Exhibit No. 2.

(The document referred to was received in

evidence and marked Petitioner's Exhibit No.

2.)

Mr. Fitzsimmons: At this time the petitioner

offers in evidence the transcript of record, the

printed copy of the transcript of record in the

United States Circuit Court of Appeals for the

fifth circuit, No. 11778, Shriver B. Tressler and

Kenneth Tressler, appellant and cross-appellant re-

spectively versus Ada Zoeller Tressler and Ruth

Westerberg, as receiver appellees, the said trans-

script bearing the file stamp of the Clerk of the

United States District Court, Oakley P. Dood, dated

April 21, 1946.

Mr. Van Haaften: No objection.

The Court : Is the purpose to show the nature of

the controversy?

Mr. Fitzsimmons: Yes, Your Honor, and that

was the purpose of attempting to recover his pro-

perty from the state courts.

The Clerk: Petitioner's Exhibit No. 3.

(The document referred to was received in

evidence and marked Petitioner's Exhibit No.

3.)

Q. Mr. Tressler, I believe you previously testi-

I
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fied you were never a resident of the State of

Florida? A. That's right.

Q. When and where were you and Ada Zoeller

Tressler married ?

A. Garret County, Maryland.

Q. When?
A. I believe it was—I thought it was August 19,

but I believe somebody stated August 17, and I

think August 17 is correct.

Q. Of what year? A. 1944.

Q. How long were you and Ada Zoeller Tressler

married? A. About ^lyq months.

Q. After your marriage, where did you go to

reside ?

A. We started out honeymooning, if you would

call it that—we went to Reno, Nevada, I had two

boys there, and Ada's sister was trying to hook one

of my sons, she wanted to go. Of course, she went

with us.

Q. She went on your honeymoon?

A. All the time.

Q. How long did you stay in Nevada?

A. I can't recall that.

Q. Approximately.

A. Approximately thirty days.

Q. Then where did you go?

A. We went on through California.

Q. Where did you go to sojourn for the winter

of 1944-1945?

A. We arrived over in St. Petersburg, I believe

it was in November, maybe December.
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Q. Can you refresh your recollection on that*?

A. No, I can't.

Q. When you came to the State of Florida, did

you come with any intention of making Florida

your home?

A. I didn't have no intentions, we were just out

honeymooning. We stayed in St. Petersburg for, I

believe, thirty-two days.

Q. Then where did you go?

A. Then we come over on the east coast.

Q. After you arrived on the east coast, where

did you stay?

A. It was called the Venetian Apartments, Fort

Lauderdale.

Q. Did you rent it or purchase it, or rent it for

a year, or for a long term or for a short term?

A. I rented it for a month.

Q. Did you, during your sojourn in Fort Laud-

erdale, Florida, purchase any property in Fort

Lauderdale? A. Yes, sir.

Q. Describe the property or properties, if any,

you purchased, and approximately when?

A. I first purchased the Maxwell Court Apart-

ments.

Q. For whom, if anyone, did you purchase the

Maxwell Court Apartments?

A. My youngest son—not youngest son, my son

Kenneth.

Q. For what purpose, Mr. Tressler?

A. So he would have an income. He blacked out

during maneuvers in the army, he was in the hos-
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]3ital for a long time and was medically discharged,

and he wasn^t capable, I didn't think, of going

along and making a living.

Q. Did your wife, Ada Tressler, know of this

purchase for your son?

A. She did, and agreed with it very much be-

cause Kenneth and her sister was going to be

married.

Q. Wliat other property, if any, did you pur-

chase in Fort Lauderdale during your sojourn

there ?

A. T purchased six lots on No. 1 highway. I

purchased two lots, I believe they were on 19th

Street, I'm not sure.

Q. In whose names were those lots purchased?

A. In Kenneth's name.

Q. Did Mrs. Ada Zoeller Tressler know of the

purchase of those vacant lots?

A. She did, and I purchased one lot on an

island. That was in her and my name jointly, we
were going to build a home there to live in.

Q. When?
A. Well, just as soon as we got straightened up.

Q. Was that during the war? A. Yes.

Q. Was it possible to build homes at that time?

A. Well, yes and no, they were being built and

they were being rejected.

Q. What other properties, if any, were pur-

chased by you?

A. Tarpon River Apartments.

Q. From whom was that purchased?
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A. Mrs. Westerberg.

Q. Did Ada Zoeller Tressler know of the pur-

chase of the Tarpon River Apartments from Mrs.

Westerberg? A. Yes, sir.

Q. In whose name was the purchase of the Tar-

pon River Apartments made?

A. In Kenneth's name.

Q. Did Mrs. Ada Tressler know that that apart-

ment was taken in his name?

A. Yes, sir, she was with me.

Q. Now, Mr. Tressler, would you state please

the cost of the Maxwell Court Apartments and what

it consisted of?

A. It consisted of eight units ; to the best of my
knowledge it was $45,000.

Q. From whom was it purchased?

A. Through a real estate man from people by

the name of Maxwell.

Q. Was the property furnished or unfurnished?

A. Furnished.

Q. What was the value of the furniture, if you

know, at the time you purchased it, approximately?

A. I would say about $6,000.

Q. What was the value of the land upon which

the buildings were located?

A. Lots in that district—I got a price on a lot

right adjoining—to the best of my knowledge it

'was $1200.

Q. How many lots were involved in the land

area purchased with the Maxwell Apartments?

A. Three.
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Q. With regard to the Tarpon River Apart-

ments, what was the purchase price of that prop-

erty? A. I think it was $22,875.

Q. Was that property furnished?

A. Yes, sir.

Q. Was it purchased furnished?

A. Yes, sir.

Q. What was the value of the furniture in the

building of the Tarpon River Apartments?

A. Well, it was furnished pretty nice. I would

say $5,000.

Q. What was the value of the land upon which

the building was constructed or that were acquired

in that purchase?

A. It was in a much better district, $2200.

Q. How many lots were there in the Tarpon

River purchase?

A. I think it was only one.

Q. How many units, rental units, were there in

the Tarpon River Apartments? A. Four.

Q. After arrangements were made for the pur-

chase of these properties—strike that. Would you

say, please, Mr. Tressler, the cost of the six lots

that you testified you purchased on Federal High-

way? A. $14,000.

Q. What was the cost of the two lots that were

purchased by you, you mentioned? A. $1300.

Q. What was the cost of the lot on the island

that you purchased, the lot on the island?

A. $4500.
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Q. Was that the lot you testified was taken in

the names of yourself and Ada Tressler jointly?

A. That's right.

Q. Of what state were you a resident at the

time of your marriage to Ada Zoeller Tressler?

A. My last place I registered and voted was

West Virginia.

Q. Was that in 1944?

A. No, I believe it was 1942.

Q. Were you engaged for several years in any

business in the State of West Virginia immedi-

ately prior to your marriage to Ada Zoeller

Tressler? A. Coal business.

Q. How long were you engaged in that business

in West Virginia prior to your marriage to Ada
Zoeller Tressler? A. Eleven years.
*****
Mr. Fitzsimmons: At this time petitioner asks

leave to have the Court note as petitioner's Exhibit

No. 9 statute No. 65.10 of the Florida Statutes An-

notated, titled "Alimony unconnected with causes of

divorce" and the substance of such statute appear-

ing in volume 5 of the Florida Statutes Annotated,

by West Publishing Company at page 612 and at

page 613 of the Florida Statutes Annotated—we
offer that as petitioner's Exhibit No. 9.

Mr. Van Haaften: Tour Honor

The Court : I think I am entitled to take judicial

notice of this.

Mr. Van Haaften: If your Honor please, I was

going to suggest, I understand the Tax Court takes
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judicial notice of all the statutes of the several

states in which they operate.

The Court: That is my understanding.

Mr. Van Haaften: In addition to this, you will

take judicial notice of any other statutes in this

state that might be pertinent.

The Court : If drawn to my attention by counsel.

[Endorsed] : T.C.U.S. Filed Tune 10, 1952.

PETITIONER'S EXHIBIT No. 9

In the Circuit Court of the Fifteenth Judicial Cir-

cuit in and for Broward County, Florida

In Chancery No. 10760

ADA A. TRESSLER, Plaintiff,

vs.

SHRIVER B. TRESSLER, et al., Defendants.

ORDER

This cause came on to be heard upon the Plain-

tiff's motion for the entry of an order in favor of

Plaintiff, Ada A. Tressler, for temporary alimony

and support, costs and attorney's fees, quasi in

rem, against the Defendant, Shriver B. Tressler,

and all of the property set out and described in

Plaintiff's bill of complaint, and the amendments

thereto, and the returns and profits therefrom,

situate and located in Brow^ard County, Florida,
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Petitioner's Exhibit No. 9—(Continued)

and within the jurisdiction of this court, subject to

any right, title or interest of Defendant, Kenneth

Tressler, that may be had in and to said property,

or any part thereof, or may be decreed by this

court, and the court being fully advised in the

premises, it is.

Ordered, Adjudged, and Decreed as follows:

1.

That this is a suit by Plaintiff, Ada A. Tressler,

against the Defendant, Shriver B. Tressler, for

alimony, support, costs and attorney's fees, and is

a suit in rem as to all of the property set out and

described in Plaintiff's bill of complaint and the

amendments thereto, including the rents and profits

therefrom, located in Broward County, Florida;

2.

That this court has jurisdiction of the subject

matter of this suit and the property set out and

described in Plaintiff's bill of complaint and the

amendments thereto, including the rents and profits

therefrom located in Broward County, Florida;

3.

That the Defendant, Shriver B. Tressler, has

been duly and regularly served with process by

publication, and a decree pro confesso duly and

regularly rendered against him on the 5th day of

June A. D. 1945, which said decree pro confesso is

here ratified and confirmed by this Court; that the

plaintiff, Ada A. Tressler, is the wife of the de-
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fendant, Shriver B. Tressler, and is entitled to ali-

mony, support, costs and attorney's fees, and tem-

porary alimony and support, costs and attorney's

fees, are here fixed by this Court in the following

amounts, to-wit:

(a) The sum of Three Hundred ($300.00) Dol-

lars per month from March 3, 1945.

(b) All the costs of this cause to this date, con-

sisting" of the following items, to-wit:

To: Ted Cabot, Clerk of this Court, paid by Davis

& Lockhart $ 16.00

To: W. R. Clark; Sheriff of Broward County, paid by

Davis & Lockhart 12.10

To: J. W. Coleman, Court Reporter, paid by Davis &

Lockhart 143.45

To: Ft. Lauderdale Daily News, for advertising, paid

by Davis & Lockhart 26.36

Certified copies of divorce proceedings, Shriver B.

Tressler vs. Ada A. Tressler, paid by Davis & Lock-

hart 10.00

To: William C. Howard, Clerk of the U. S. District

Court, copies of proceedings United States vs. Shriver

B. Tressler, paid by Davis & Lockhart 1.40

For Intangible tax, $82.00; State tax, $41.00, recording

fee, $2.55, paid by Davis & Lockhart for recording

Mortgage Deed securing note of $41,000.00 125.55

Total amount paid by Davis & Lockhart, to date $ 334,86

(c) The sum of $2,000.00 as temporary attorney's

fees to enable plaintiff to compensate her attor-

neys herein, Davis & Lockhart, and her obligation

to associate counsel incurred by the said Davis &
Lockhart by plaintiff's consent on behalf of plain-

tiff and that all of said foregoing amounts are here
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decreed to be a lien upon all the right, title and in-

terest of Defendant, Shriver B. Tressler, if any, in

and to the property set out and described in Plain-

tiff's bill of complaint and the amendments thereto,

and the rents and profits derived therefrom, to

which bill and amendments, reference is here had

for description, located in Broward County,

Florida, subject to any right, title or interest of

Defendant, Kenneth Tressler, if any, that may be

hereafter shown to exist, or decreed by this court,

and jurisdiction is here retained by this court for

the purpose of enforcing said lien and the collection

of the amount of temporary alimony and support,

costs and attorney's fees, herein adjudged and al-

lowed until after the adjudication by this court of

the status of ownership, legal and beneficial, of all

the property in Broward County, Florida, set out

and described in Plaintiff's bill of complaint and

the amendments thereto, including the $41,000.00

note executed by Kenneth Tressler to the Defend-

ant, Shriver B. Tressler, and the mortgage deed to

secure same;

4.

The receiver, Ruth Westerberg, is hereby di-

rected to take charge of all of the property in

Broward County, Florida, described in Plaintiff's

bill of complaint and the amendments thereto, in-

cluding the note dated January 29, 1945 in the sum
of $41,000.00, executed by Defendant, Kenneth

Tressler, payable to the order of Shriver B. Tressler

and secured by mortgage deed on Lots 1, 2, 3 of
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Block 30, North Lauderdale, as recorded in plat

book 1 at page 182 of the Dade County, Florida

public records, and the clerk of this court is hereby

directed to deliver said note and mortgage deed to

the receiver herein, Ruth Westerberg, and said re-

ceiver will keep and retain said note and mortgage

deed in her possession, as well as all of the other

property in Broward County, Florida set out and

described in Plaintiff's bill of complaint and the

amendments thereto until the further order of this

court, and will collect the interest on said $41,000.00

note when due and payable and deposit same to her

credit as receiver, to be held until further order

of this court, and said Shriver B. Tressler is hereby

enjoined from collecting said note, or any part

thereof, or the interest thereon, and the said De-

fendant, Kenneth Tressler, is hereby enjoined from

paying said note or any part thereof, or the in-

terest thereon, to the Defendant, Shriver B. Tress-

ler, or any other person except Ruth Westerberg,

the receiver herein, or as may be hereinafter di-

rected by this court;

5.

The receiver herein will continue to collect the

rents from the property in her hands as such re-

ceiver and pay the necessary bills and expenses as

heretofore directed by this court, and

6.

Jurisdiction of all other questions, matters and
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things involved in this suit not herein specifically

decreed, are hereby retained by this court.

Done and Ordered at Ft. Lauderdale, Broward

County, Florida, on the 28th day of June A.D.

1945.

/s/ GEORGE W. TEDDER,
Judge

State of Florida, Broward County: This instru-

ment filed for record 29th day of June, 1945, and

recorded Chancery Order Book 124, page 280.

Record verified. [Seal] Ted Cabot, Clerk; signed

by Zenda Alexander, D. C.

Certification attached.

Admitted in Evidence April 16, 1952.

[Title of Tax Court and Causes 29044 and 35129.]

RESPONDENT'S COMPIJTATION FOR
ENTRY OF DECISION

The attached proposed computations are sub-

mitted, on behalf of the respondent, in compliance

with the Court's opinion determining the issues in

this proceeding.

This computation is submitted in accordance with

the opinion of the Court, without prejudice to the

respondent's right to contest the correctness of the
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decision entered herein by the Court, pursuant to

the statutes in such cases made and provided.

Said computations provide that there are de-

ficiencies in income tax for the taxable years ended

December 31, 1946 and December 31, 1947, in the

amounts of $1,616.80 and $2,049.68, respectively.

/s/ KENNETH W. GEMMILL,
Acting Chief Counsel, Internal

Revenue Service

Of Counsel:

William H. Loeb, Regional Counsel

F. L. Van Haaften, Acting Appellate Counsel

D. Z. Cauble, Jr., Special Attorney, Internal

Revenue Service.

Computation for Entry of Decision

ARC-Ap :ATL—Atl :MDE :LTB

In re: S. B. Tressler, c/o General Delivery, Reno, Nevada,

Docket No. 29044.

Tax Liability for the Year Ended Dec. 31, 1946

Income Tax

Correct Liability

Year Liability Per Return Deficiency

1946 $1,854.80 $238.00 $1,616.80

A recomputation of petitioner's income tax liability for the

year ended December 31, 1946 has been prepared in accordance

with the Memorandum Opinion of The Tax Court of the United

States entered March 31, 1953.

Net Income

Net income as shown in statutory notice of deficiency

dated March 14, 1950 $ 7,571.13
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Addition: (a) Rental income 5,334.86

Total $12,905.99

Deduction: (b) Depreciation allowed 1,931.25

Net income as adjusted $10,974.74

Explanation of Adjustments

(a) The Tax Court of the United States in its Memorandum
Opinion has held that the following amounts, totaling $5,334.86,

paid in 1946 by the receiver of apartment propei'ties under court

order from the rental receipts thereof represent taxable income to

the petitioner, and adjustment is made herein to increase petition-

er's net income by said amounts.

Accrued temporary alimony to Ada Tressler $3,000.00

Attorney fees for Ada Tressler 2,000.00

Court costs ^ 334.86

Total $5,334.86

(b) The Tax Court has held that inasmuch as the petitioner

was properly taxable on income from the receivership properties

in 1946, the depreciation claimed by the petitioner on this prop-

erty should be allowed. Therefore, depreciation claimed on the

return in the amount of $1,931.25 which was disallowed in the

notice of deficiency has been allowed and income decreased ac-

cordingly.

Computation of Tax

Net income as adjusted $10,974.74

Less: Exemptions 3,000.00

Income subject to normal tax and surtax $ 7,974.74

Tentative normal tax and surtax on $7,974.74 $ 1,952.42

Less: 5% of $1,952.42 97.62

Correct income tax liability $ 1,854.80

Income tax liability disclosed by return 238.00

Deficiency in income tax $ 1,616.80

Note: The overpayment of $335.25 for the year 1945 has been

allowed by the District Director of Internal Revenue for the Dis-
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trict of Nevada as a credit against the 1946 and 1947 tax lia-

bilities, as follows:

Portion of overpayment allowed in 1946 $238.00

Portion of overpayment allowed in 1947 97.25

Total credit allowed $335.25

Computation for Entry of Decision

ARC-Ap :ATL—Atl :MDE :LTB

In re: S. B. Tressler, c/o General Delivery, Reno, Nevada.

Docket No. 35129

Tax Liability for the Year Ended Dec. 31, 1947

Income Tax

Correct Liability

Year Liability Per Return Deficiency

1947 $3,465.01 $1,415.33 $2,049.68

A recomputation of petitioner's income tax liability for the year

ended December 31, 1947 has been prepared in accordance with

the Memorandum Opinion of The Tax Court of the United States

entered March 31, 1953.

Net Income

Net income as shown in statutory notice of deficiency

dated March 13, 1951 $12,515.86

Additions:

(a) Rental income $1,177.69

(b) Long-term capital gain increased 1,881.76 3,059.45

Net income as adjusted $15,575.31

Explanation of Adjustments

(a) The Tax Court of the United Stales has held that the fol-

lowing amounts, totaling $1,177.69, paid in 1947 by the receiver

of apartment properties under court order from the rental re-

ceipts thereof represent taxable income to the petitioner and ad-

justment is made herein to increase petitioner's net income by

said amounts.

Temporary alimony paid to Ada Tressler $ 984.69

Court costs 193.00

Total $1,177.69
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(b) The capital gain on sale of the Maxwell Court Apart-

ments has been increased in the amount of $1,881.76 in accord-

ance with the Memorandum Opinion of the Tax Court, computed

as follows:

Selling price of Maxwell Court Apartments $59,000.00

Less: Expense of sale 3,156.35

Net selling price $55,843.65

Cost of Maxwell Court Apartments in 1945.. $45,000.00

Less depreciation allowed thereon:

Year 1946 $1,246.00

Year 1947 830.00 2,076.00

Adjusted cost basis 42,924.00

Profit on sale $12,919.65

Long-term capital gain—taxable 50 percent $ 6,459.83

Long-term capital gain from sale of Maxwell Court

Apartments shown in statutory notice of deficiency.... 4,578.07

Long-term capital gain increased $ 1,881.76

Computation of Tax

Net income as adjusted $15,575.31

Less: Exemptions 3,000.00

Income subject to normal tax and surtax $12,575.31

Tentative normal tax and surtax on $12,575.31 $ 3,647.38

Less: 5% of $3,647.38 182.37

Correct income tax liability $ 3,465.01

Income tax liability disclosed by return 1,415.33

Deficiency in income tax $ 2,049.68

[Endorsed] : T.C.U.S. Filed August 11, 1953.
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[Title of Tax Court and Causes 29044 and 35129.]

MOTION FOR RECONSIDERATION

Comes now the petitioner S. B. Tressler by his

undersigned attorney and moves the Court to recon-

sider the Memorandum Findings of Fact and

Opinion entered in the above consolidated causes

dated March 31, 1953 and served upon counsel for

petitioner on April 3, 1953, and for grounds of this

motion says:

That petitioner believes that this Court in said

opinion overlooked or failed to consider the fol-

lowing :

1. Full faith and credit was not accorded the

Final Decree of divorce granted petitioner dated

July 17, 1945 by the Second Judicial District Court

of the State of Nevada dissolving the bonds of

matrimony with Ada Z. Tressler.

2. That the temporary residence of the parties

"to spend the winter in Florida" did not vest the

State of Florida as the marital domicil of the

parties, and in the absence of a direct attack upon

said Final Decree of divorce though obtained upon

constructive service of process, the Florida Courts

and this Court must accord it Full Faith and

Credit.

3. That the form of action commenced by Ada
Tressler in March, 1945 although entitled "Bill for

Alimony unconnected with divorce" was held by the

Florida Court to be an action for support com-
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menced and maintainable under Section 65.10 Fla.

Stat. 1941 (See Petitioner's Exhibit No. 8).

4. That upon entry of the Final Decree of

divorce in Nevada on July 17, 1945 the marital re-

lationship ceased to exist also the duty to support

the former wife likewise ceased, since no final de-

cree of separation had theretofore been entered by

the Florida court, only an interlocutory order had

been entered and no personal service had been ob-

tained upon the petitioner S. B. Tressler in the

Florida proceeding and he did not at any time sub-

mit himself to the jurisdiction of the Florida court.

(See Petitioner's Exhibit No. 3.)

5. That although the order of the Florida court

allowing temporary support, costs and temporary

attorney's fees was dated June 13, 1945 prior to the

Final Decree of divorce entered July 17, 1945, the

actual payment was by order dated January 7,

1946 entered subsequent to Final decree of divorce,

consequently said payment to the former wife was

actually made under order or decree of court and

at a time when said Ada Tressler was not the wife

of petitioner, consequently such payment was in-

come to Ada Tressler and taxable to her and not

to petitioner.

6. Upon entry of the Final Decree of divorce

on July 17, 1945 by the Nevada Court after pub-

lication and mailing of notice to Ada Tressler, the

right of the Florida court to order support paid to

Ada Tressler as the wife of S. B. Tressler ceased.

7. After entry of the Final Decree of divorce by

the Nevada Court based upon constructive service
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of process, the marriage relationship was termin-

ated Jnly 17, 1945 and thereafter Ada Tressler in

the absence of a direct attack upon said divorce

decree was limited to an action for the allowance

of permanent alimony under Section 65.08 Fla.

Stat. 1941, and any such action for the imposition

of a Final Decree awarding alimony against S. B.

Tressler her former husband to be enforceable

against him, would have to be entered in an action

where personal service of process was first had and

obtained. No such character of jurisdiction was

ever held by the Florida court over S. B. Tressler,

the award of temporary alimony entered after en-

try of the final decree of divorce was invalid. Upon
l>eing apprised of the entry of the final decree of

divorce the Florida court should have terminated

the action of Ada Tressler for support, and she be

required to attack the validity of the Nevada

divorce decree in the proper forum, or commence

a separate action against her former husband to

adjudicate her rights to permanent alimony, if any.

Gaylord vs. Gaylord, . . Fla. . . , 45 So. 2d. 507,

509-510,

Pawley vs. Pawley, . . Fla. . ., 46 So. 2d. 464,

474-475,

Standish vs. Standish, 40 N.Y.S. 2d. 538, 179

Misc. 564.

8. That any and all payments of "temporary

alimony" suit money and attorneys fees made to

Ada Tressler in 1946 and 1947 were made imder

Order or decree of court entered after termination

of marriage and in legal effect constituted income
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to her from her former husband, taxable to her

and not to petitioner.

9. The case at bar is distinguishable from Estin

vs. Estin, (1948) 334 U.S. 541, 68 S.Ct. 1213, 92

L.Ed. 1561; Kreiger vs. Kreiger, (1948) 334 U.S.

555, 68 S.Ct. 1221, 92 L.Ed. 1572; and Rice vs. Rice,

(1949) 336 U.S. 674, 69 S.Ct. 751, 93 L.Ed. 958; in

that in each of the cited cases final decrees of sep-

aration from bed and board and permanent alimony

awards had been made. In the instant case only an

action for support was pending when the Nevada

final decree of divorce was entered. The provisions

of the interlocutory order of June 13, 1945 were

only enforceable, if at all, up to July 17, 1945 when

the final decree of divorce was entered and which

decree remains unimpeached.

10. That the refusal of the Florida court to allow

Kenneth Tressler after entry of decree pro confesso,

to plead the Nevada decree granted S. B. Tressler

did not void or nullify the legal effect of said

divorce decree when relied upon by S. B. Tressler.

Its ground, extreme cruelty meets Florida law.

11. The refusal of the United States District

Court to allow the relief sought by S. B. Tressler

to rest his property from the State court and its

Receiver did not adjudicate or hold invalid the

Nevada divorce decree, and said District Court's

Order dismissing said Bill of Complaint was ap-

pealed as error. (Pet. Exh. No. 3).

12. The petitioner's 1946 and 1947 income tax

returns show that he remarried and claimed Pearl

Ann Tressler as his wife and a dependent. The
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rights of third parties ha^dng intervened and no

direct attack having been made upon said Final

Decree, this Court under Article 4, Section of the

United States Constitution is required to give said

decree Full Faith and Credit.

See Pawley vs. Pawley, .. Fla. ..,46 S.2d.

464, 468-469.

13. Whatever the right of the Courts of a Sover-

eign State to weigh and consider the bonafides of

the final divorce decree of a Sister State affecting

the marital status of persons domiciled therein,

petitioner respectfully submits that this Court, in

the absence of a decree of a State or District Court

invalidating the divorce, must accord to all such

decrees Full Faith and Credit unless shown to be

void upon the face of such divorce decree, therefore

the Petitioners decree of divorce from Ada Tressler

obtained in Nevada on July 17, 1945 terminated his

marriage and also his duty to support her, any

payments thereafter made to her under Court order

or decree were taxable to her as income, and not

taxable to petitioner.

14. In disallowing the attorneys fees paid by S.

B. Tressler in the Florida litigation wherein his

income producing properties were sequestrated,

petitioner respectfully submits that this Court has

overlooked or failed to consider that petitioner was

held to be the owner thereof and Kenneth Tressler

who endeavored to protect said properties was held

to be petitioner's Trustee, consequently petitioner

was in fact the real party in interest and such pay-

ments of attorneys fees were made upon petition-
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er's behalf, and the bulk of such fees were earned

after entry of the Nevada divorce decree and term-

ination of the marriage and duty to provide sup-

port for his former wife Ada Tressler. Said fees

were necessary in attempting to recover possession

of said income producing properties and the income

therefrom. Said expenses were incurred and should

be allowed as a business expense. The petitioner

did not claim any deduction for attorneys fees in

obtaining his divorce, only to recover his income

producing property.

15. That this Court overlooked or failed to con-

sider that in the Florida proceedings the title to the

Maxwell Court and Tarpon River Apartment prop-

erties were involved, the Courts decree dated Janu-

ary 7, 1946 divested Kenneth Tressler of title and

impressed a trust thereon, the legal effect of which

was to hold that petitioner because he purchased

the property held title. In the event attorneys fees

are not allowed as a direct business expense in re-

covering or attempting to recover the petitioner's

income producing properties, certainly such fees

should be allowed to be added to the total cost of

said income producing properties, since said litiga-

tion did involve title.

16. In regard to the disallowance of the increased

claim for deficiency for the year 1946 totalling

$3,020.00 petitioner believes that this Court failed

to consider that the evidence showed that the cost

of the Buildings and furnishings of the Tarpon

River Apartments was $15,675.00 and $5,000.00 re-

spectively, and those the Maxwell Apartments were
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$35,400.00 and $6,000.00 respectively. Only 1,931.25

was claimed as deficiency for 1946. Applying the

proper rates of depreciation against the furniture

in rental units viz: 15% of $11,000 the furniture

alone was depreciable at the rate of $1,650.00 per

year. The buildings totalling $51,075.00 depreciated

over $1500.00 per year. It is submitted that the

claimed depreciation of $3,020.00 as amended should

be allowed. (See pages 2 and 3 of Findings of Fact

and Opinion.)

17. That this Court overlooked or failed to con-

sider that pajrments of alimony made after entry

of final decree of divorce to the wife are taxable

to her as income. Sec. 29.22 (k). Likewise payments

made to her from a trust. An involuntary trust was

created by the Florida court's receivership over

petitioners property solely for the purpose of mak-

ing payments to Ada Tressler and her attorneys.

Said payments were made to the former wife Ada
Tressler under Order or Decree dated January 7,

1946 long after the marriage had been terminated

by Final decree of divorce. Since the marriage had

been terminated, the payments made were not

merely "interlocutory" but came long after entry

of the Final Decree of divorce. Such payments

were income to the former wife and deductible by

the payee, since they were made by court order

entered subsequent to final decree of divorce.

18. In the years 1946 and 1947 the petitioner

was not under any obligation to provide support

Ada Tressler as the wife of the petitioner, the final

decree of divorce having been obtained on July 17,
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1945. (Petitioners Exhibit No. 4.) All payments

actually made by the Florida court to Ada Tressler

out of the involuntary trust fimd created by se-

questering petitioners income producing properties,

were made after the divorce and by order or decree

of court. Such payments under Section 29.22 (k)

are deductible by the former husband and taxable

to the former wife.

For the reasons herein set forth petitioner re-

spectfully moves the Court to grant this motion for

reconsideration, and moves the Court to reconsider

the Findings of Fact and Opinion heretofore en-

tered herein.

/s/ JOSEPH A. FITZSIMMONS,
Attorney for Petitioner

[Endorsed] : T.C.U.S. Lodged May 5, 1953.

[Endorsed] : T.C.U.S. Denied May 6, 1953.

[Title of Tax Court and Cause No. 29044.]

MOTION TO VACATE OR REVISE
DECISION

Comes now the Petitioner, S. B. Tressler, by his

undersigned attorney, and respectfully moves The

Tax Court of the United States to vacate or revise

the Decision entered in the above styled cause on

September 17, 1953 and assessing against the Peti-

tioner a deficiency in income tax for the taxable

year 1946 in amount of $1,616.80, and for grounds

hereof petitioner shows unto The Tax Court of the

United States, as follows:
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1. That said deficiency was predicated upon the

sum of $5,334.86 charged to petitioner as income

for 1946, and paid under Order of the Circuit

Court of Broward County, Florida through its Re-

ceiver, Ruth Westerberg, to Ada A. Tressler, the

former wife of petitioner, and petitioner shows

unto the Court that on January 7, 1946 when said

Order was entered, he was not the husband of Ada
A. Tressler, having been divorced from her by

Final Decree of Divorce dated July 17, 1945 ent-

ered by the Second Judicial District Court of the

State of Nevada. (Petitioner's Exhibit No. 4) and

this Honorable Court has failed to accord Full

Faith and Credit thereto, and petitioner respect-

fully shows unto the Court, that under Section

29.22 (k)-l of the Income Tax Regulations, all pay-

ments made under an Order of Court, after a Final

Decree of Divorce, to a former wife, are income to

the former wife and taxable to her, and not to her

former spouse; therefore the Decision entered

entered herein should be vacated.

2. The Tax Court failed to consider that the peti-

tioner S. B. Tressler had not ever been personally

served with process or appeared in the Florida

action commenced by Ada Tressler for separate

maintenance under Section 65.10 Florida Statutes,

1941. (Petitioner's Exhibit No. 8, and No. 9) and

consequently upon entry of the Final Decree of

Divorce on July 17, 1945 by the Nevada Court, the

obligation to support his former wife terminated.

(Herrick vs. Herrick, 55 Nev. 59, 68, 25 P2d. 378,

380).
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3. The Tax Court overlooked or failed to con-

sider that only an order for temporary support

or as misstated as ''temporary alimony" had been

entered in the Florida action brought by Ada Tres-

sler and said Florida Court had not prior to July

17, 1945 when the Final Decree of divorce was

granted to petitioner, entered any final decree what-

soever, and the divorce action having been con-

cluded first, the duty and obligation to support

ceased. (Herrick vs. Herrick, supra.)

4. The final decree of divorce entered on July 17,

1945 by the Nevada Court, although based upon

constructive service by publication of the said Ada
Tressler, nevertheless, was valid and terminated the

marriage relationship. Estin vs. Estin (1948) 334

U.S. 541, 68 S.Ct. 1213, 92 L.Ed. 1561; Stewart vs.

Stewart, (1934) 115 Fla. 158, 155 So. 114, 115).

Subsequent to the entry of the Final Decree of

divorce on July 17, 1945, the Florida Court was

without power to enter an order for temporary ali-

mony, without first having determined the legality

of the Nevada decree, after appropriate pleadings

had been filed and proof taken. The Florida Court

has at no time held the Final Decree dated July 17,

1945 entered by the Nevada Court in favor of the

petitioner to be void, and the same stands unim-

peached.

5. The Tax Court failed to consider that the

petitioner S. B. Tressler was not a citizen of or

domiciled in the State of Florida, and this Court

held that he went to Florida only to spend the

winter in 1945. (Memo. Opinion, Findings of Fact,
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page 2.) The Florida Court did not have jurisdic-

tion of the person of S. B. Tressler, and the par-

ties to the marriage not having resided in Florida

for ninety (90) days jirior to suit commenced by

Ada Tressler, the Florida Court did not have juris-

diction to grant a divorce or alimony unconnected

with divorce. (Sec. 65.02 Florida Statutes, 1941).

The parties were not bona fide residents of Florida,

merely sojourning as tourists spending the winter

in Florida.

6. Petitioner reaffirms all grounds of his Motion

for Reconsideration filed herein on May 5, 1953

and Denied on May 6, 1953 and to which reference

is prayed as though set forth herein and made a

part hereof.

7. Petitioner having relied upon the Final De-

cree of divorce which he obtained in Nevada on

July 17, 1945, remarried in Nevada and upon his

1946 income tax return claimed his wife, Pearl Ann
Tressler, nee Pearl Ann Mounce, as a dependent,

together with his step-children. The Respondent

allowed these exemptions, yet seeks to charge peti-

tioner with temporary alimony payments made to

another *wife' Ada Tressler. In 1946 Ada Tressler

was his former wife, and petitioner was not under

any valid legal or moral obligation to suppoii: his

former wife Ada Zoeller Tressler.

8. In 1948 by the decision of Estin vs. Estin, 334

U.S. 541, 68 S.Ct. 1213, 92 L.Ed. 1561, the doctrine

of divisible divorce was sanctioned and the right

of a State to enforce a prior final decree of separa-

tion coupled with payments of support, was upheld.
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The law as it existed in 1946 and 1945 between

the parties hereto was as stated in, Thompson vs.

Thompson, (1913) 226 U.S. 551, 33 S.Ct. 129, 57

L.Ed. 347; Atkins vs. Atkins, (1944) 386 111. 345,

54 N.E.2d 488; Herrick vs. Herrick, 55 Nev. 59, 68,

25 P.2d 378, 380; and Stewart vs. Stewart, (1934)

115 Fla. 158, 155 So. 114, 115. Upon entry of a

final decree of divorce, even based upon construc-

tive service of process, it is entitled to full faith

and credit, but can be attacked but so long as it

remains unchallenged, said final decree constitutes

a complete and perfect bar to the former wife's

action for alimony. In 1950 Florida by the case

of Pawley vs. Pawley, . . . Fla. . . ., 46 So.2d 464,

28 ALR 1358, cert, denied 340 U.S. 866, 71 S.Ct.

90, 95 L.Ed. 632, adopted the status of divisible

divorce, and recognized the right of a wife who had

been served by constructive process, to re-litigate

the matter of property rights subsequent to entry

of the divorce decree obtained in a foreign juris-

diction. The plaintiff wife was denied the right to

maintain an action for alimony unconnected with

divorce, where it appeared the husband had already

obtained a valid decree of divorce upon the ground

of desertion, but based on constructive service of

process. The petitioner's divorce was upon the same

ground and based on constructive service. Petitioner

submits that all payments made to Ada Tressler

after his divorce from her, were taxable to Ada

Tressler and not to petitioner.

9. Petitioner respectfully shows unto the Tax

Court that under the Order dated January 7, 1946
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(Resp. Exh. "E") the property known as the Max-

well Court and Tarpon River Apartments was de-

creed to be held in trust by Kenneth Tressler. Since

the property was held in trust and for the benefit

of the former wife, Ada Tressler, then under Sec-

tion 29.22 (k)-l. Internal Revenue Income Tax

Regulations the periodic payments received by a

former wife attributable to income producing prop-

erty held in trust for her benefit are taxable to the

former wife.

10. Petitioner respectfully submits that the ex-

penditure by him of $5,500.00 subsequent to ob-

taining his divorce in an effort to recover posses-

sion of his income producing properties, Maxwell

Court and Tarpon River Apartments, was not ex-

pended in either a divorce or alimony action, but

was made necessary by the action of the Florida

Court in refusing to release this property from

Receivership, although the purpose of its impound-

ing was solely to provide support to Ada Tressler.

The expenditure of said attorneys fees should be

allowed to petitioner as a business expense in pro-

tecting his business property.

11. The decision as entered failed to allow peti-

tioner depreciation in the sum of $3,020.00 as

claimed. Only the sum of $1,931.25 was allowed.

The evidence shows that the rental properties were

furnished. The Maxwell Court furniture cost $6,000

and the Tarpon $5,000 making $11,000 in furniture

alone, which depreciates at the rate of 15% per

annum or $1,650.00. The buildings were valued at

35,400.00 and 15,675 respectively, for a total of
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$51,075.00 and depreciated at the rate of 3% per

annum or $1,532.25 making a total depreciation for

1946 of $3,182.25. By amended pleadings $3,020.00

was claimed. Petitioner respectfully submits the cor-

rect amount of depreciation should be allowed the

petitioner, and the decision entered herein be va-

cated or revised.

12. The petitioner did not receive one cent of

the revenue that the Receiver, Ruth Westerberg

collected as rents from the two apartment buildings

from March, 1945 to March 1947, and to charge

him with income and tax him thereon, is contrary

to all human imderstanding and cries out for relief.

He was saddled with vexatious litigation which was

costly to him, and brought about by a wife whom
he has proven to the satisfaction of the Nevada

Court had deserted him. They were married in Au-

gust and separated the following March. He was

required to expend his money for attorneys' fees

to protect his property from being dissipated un-

lawfully. These expenses should have been allowed.

He did not charge any attorneys' fees for obtain-

ing his divorce, only to recover his property.

Wherefore, petitioner respectfully moves the Tax

Court of the United States to vacate and set aside,

or revise the Decision entered herein September 17,

1953. And your petitioner will ever pray.

/s/ JOSEPH A. FITZSIMMONS,
Attorney for Petitioner S. B.

Tressler.

[Endorsed] : T.C.U.S. Filed October 19, 1953.
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[Title of Tax Court and Cause No. 35129.]

MOTION TO VACATE OR REVISE
DECISION

Comes now the Petitioner, S. B. Tressler, by his

undersigned attorney, and respectfully moves The

Tax Court of the United States to vacate or revise

the Decision entered in the above styled cause on

September 17, 1953, assessing against the petitioner

a deficiency in income tax for the taxable year

1947, in amount of $2,049.68, and for grounds hereof

petitioner shows unto the Court

:

1. This cause was tried as a companion case

with Docket No. 29044 and a similar Motion to

Vacate or revise the Decision rendered in said

cause has been filed, and said Motion and the

grounds therein set forth, are by reference made

a part of this Motion as though set forth herein

in extenso, and said Motion to Vacate is respect-

fully referred to, and requested to be considered

in this cause.

2. The payment of $984.69 to Ada Tressler as

temporary alimony and $193.00 as court costs, under

the Final Decree dated July 16, 1947, and entered

two years after the petitioner was divorced from

Ada A. Tressler, should not be taxed against the

petitioner, but to Ada A. Tressler, as payment of

alimony or support under Court Order rendered

subsequent to entry of the divorce decree. (Sec.

29.22 (k)-l. Income tax regulations.)
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3. The sum of $6,535.00 proven to have been

spent by S. B. Tressler as attorneys fees, costs

of court, printing transcripts and briefs, in the

United States Circuit Court of Appeals, Fourth

Circuit, and in The United States Supreme Court,

should be allowed, for the reason said expenses

were incurred in trying to shake his real property

(business-income producing) loose from the clutches

of the Florida Court, which continued to withhold

it in Receivership although petitioner had been

divorced from Ada A. Tressler in Nevada, on July

17, 1945. Petitioner, who was not a citizen or resi-

dent of the State of Florida would not submit his

person to the jurisdiction of the Florida State

Court, and was compelled to go into the United

States District Court for the Southern District

of Florida, as a non-resident, in order to try to

rest his unlawfully withheld real property from

the clutches of the Florida State Court. This was

a business expenditure, and not a divorce or ali-

mony action. This expenditure should be allowed.

The District Court did not hold petitioner's Nevada

divorce decree to be invalid, but dismissed his

action because there was pending the State Court

action, in other words the District Court instead

of giving him the protection as a non-resident, that

he was entitled to, said Court took the easiest way

out, and like Pontius Pilate, merely washed its

hands, and gave no relief, though the case cried

out for relief. No necessity existed to withhold

petitioners property to support Ada Tressler sub-

sequent to July 17, 1945. He owed her no further
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duty of support. The decision entered herein should

be vacated and revised.

4. The Petitioner was entitled to an allowance

for depreciation in 1947 as follows: On both apart-

ments during January and February, 1947, and for

the remaining six months, March 1, to August 31,

1947 on the Maxwell Court Apartments alone. The

petitioner was entitled to have allowed to him de-

preciation in 1947 in amount of $1,812.40 whereas

he was only allowed $830.00. Petitioner respect-

fully submits that the additional sum of $982.40

should be allowed, and the Decision be revised and

vacated. The computation of this depreciation for

the tax year 1947 is as follows:

15% on all furniture for 2 months ($11,000) $ 276.00

157c on Maxwell Court furniture for 6 mos. ($6,000) 450.00

3% on both buildings for 2 months ($51,075.00).... 255.40

3% on Maxwell Court bldg. for 6 mos. ($35,400.00) 831.00

Total 1947 depreciation to Aug. 31, 1947 sale date....$l,812.40

5. In the alternative, if the large expenditures

of $6,535.00 for attorneys fees, printing and court

costs, are not allowed in full, they should at least

be allowed as a part of the cost of the real property,

in that said expenditures were required to be made

in establishing the state of the title, whether owned

by petitioners' son, or held in trust as contended

by Ada Tressler. She furnished no part of the pur-

chase price, and sought to have the property title

removed from Kenneth Tressler 's name to that of

S. B. Tressler so that she and her attorneys could

subject it to depletion under the guise of provid-

ing her support. The expense should at least be
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added to the cost of the land, however, in the in-

terest of justice, the entire cost should be allowed

as a necessary business expenditure made in pro-

tecting the business, income producing property of

petitioner.

Wherefore, petitioner respectfully moves the

Court to vacate the Decision entered herein on

September 17, 1953 and revise the amount of the

deficiency assessment, allowing petitioner the ex-

penses and depreciation, and decreeing that the

payments of $984.69 made to Ada A. Tressler as

temporary alimony in 1947 are taxable to the former

wife and not to petitioner.

And your petitioner will ever pray:

/s/ JOSEPH A. FITZSIMMONS,
Attorney for petitioner,

S. B. Tressler.

[Endorsed] : T.C.U.S. Filed October 19, 1953.

[Title of Tax Court and Cause No. 29044.]

PETITION FOR REVIEW

Comes Now the Petitioner, S. B. Tressler, a resi-

dent of Reno, Nevada, by his undersigned attorney,

and within 3 months from the filing of the Decision

and Final Judgment of The Tax Court of the

United States in the above styled cause, entered

on September 17, 1953, and within 3 months from

filing of Motion to Vacate or Revise said Decision
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filed October 19, 1953, and denied October 26, 1953,

does hereby petition for Review of said Decision

by Appeal to the United States Court of Appeals

for the Ninth Circuit, at San Francisco, California.

Nature of Controversy

The Tax Court of the United States by its Deci-

sion dated September 17, 1953, entered judgment

against Petitioner for deficiency in income tax of

$1,616.80 for the taxable year 1946 pursuant to

Memorandum, Findings of Fact and Opinion ent-

ered March 31, 1953, and Respondent's Computa-

tions for Entry of Decision under Rule 50 of the

Tax Court. (This case was tried jointly with case

No. 35129 involving a claimed income tax deficiency

for the tax year 1947.)

Said deficiency judgment was entered by The

Tax Court against Petitioner by reason of pay-

ment of $5,334.86 under Order of a Florida Court

dated January 7, 1946, by a Florida State Court

Receiver to Ada A. Tressler, the former wife of

Petitioner as annual support. Court costs and at-

torneys' fees. Petitioner, a resident of Nevada, was

divorced from Ada A. Tressler, his wife, by Final

Decree entered July 17, 1945, by the District Court

of the Second Judicial District of the State of

Nevada and said Final Decree has never been at-

tacked in or vacated by the Nevada Court.

Point 1.

Petitioner contends that the Tax Court erred by

failing to accord Full Faith and Credit to the
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Nevada Divorce Decree and failed to recognize that

Petitioner's lawful duty to provide support to his

former wife, Ada A. Tressler, ceased on July 17,

1945, and that the payment of temporary alimony

or support, attorneys' fees and Court costs made
under Order of the Florida Court on January 7,

1946, subsequent to entry of the Divorce Decree

rendered such payment by the Receiver taxable to

Ada A. Tressler and not to the Petitioner.

Point 2.

The Tax Court erred in failing to allow Petitioner

depreciation claimed by amended pleading of $3,-

020.00 against the apartment buildings and furnish-

ings only allowing $1,931.25.

Point 3.

The Tax Court erred in failing to allow the sum

of $5,500.00 incurred by Petitioner in attempting

to recover his income producing property from the

Florida State Court Receivership wherein the legal

title was attacked as being held in trust.

Petitioner being a resident of Reno, Nevada, and

having filed his 1946 income tax return with the

Collector of Internal Revenue at Reno, Nevada, on

March 15, 1947, seeks Review by the United States

Court of Appeals for the Ninth Circuit, San Fran-

cisco, California.

Wherefore, Petitioner feeling that grievous error

has occurred upon entry of the Decision of The

Tax Court of the United States against him in
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this cause dated September 17, 1953, petitions for

review thereof.

S. B. TRESSLER,
Petitioner,

/s/ By JOSEPH A. FITZSIMMONS,
Attorney for Petitioner.

State of Florida,

Broward County—ss.

Before me, the undersigned authority, personally

apeared Joseph A. Fitzsimmons, who being well

known to me and upon being first duly sworn, de-

poses and says: That he is attorney for the Peti-

tioner, S. B. Tressler, that he is authorized to make

this affidavit on behalf of said Petitioner; that he

has read the foregoing Petition for Review, knows

the contents thereof and avers that the same are

true and further avers said Petition was not filed

for purposes of delay.

/s/ JOSEPH A. FITZSIMMONS
Sworn to and subscribed before me this 16th day

of December, A.D. 1953.

[Seal] /s/ JOHN W. BELL,
Notary Public, State of Florida at Large. My Com-

mission expires October 14, 1955.

[Endorsed] : T.C.U.S. Filed December 17, 1953.
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[Title of Tax Court and Cause No. 29044.]

AFFIDAVIT OF SERVICE

State of Florida,

Broward County—ss.

Before Me, the undersigned authority, personally

appeared Joseph A. Fitzsimmons, who being well

known to me and upon being first duly sworn, de-

poses and says: That he is attorney for S. B. Tres-

sler, Petitioner; that he did on December 16, 1953,

mail a copy of Petition for Review filed in the

above styled cause to Honorable Kenneth W. Gem-

mill, Acting Chief Counsel, Internal Revenue Serv-

ice, Washington 25, D. C, together with copy of

this Affidavit of Service.

/s/ JOSEPH A. FITZSIMMONS,
Sworn to and subscribed before me this 16th

day of December, 1953.

[Seal] /s/ JOHN W. BELL,
Notary Public, State of Florida at Large. My com-

mission expires: October 14, 1955.

[Endorsed] : T.C.U.S. Filed December 17, 1953.
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[Title of Tax Court and Cause No. 35129.]

PETITION FOR REVIEW

Comes Now the Petitioner, S. B. Tressler, a resi-

dent of Reno, Nevada, by his undersigned attorney,

and within 3 months from entry and filing of the

Decision and Final Judgment of The Tax Court

of the United States in the above styled cause,

entered September 17, 1953, and within 3 months

subsequent to the filing of a Motion to Vacate said

Decision filed October 19, 1953, does hereby peti-

tion for Review of said Decision by appeal to the

United States Court of Appeals for the Ninth Cir-

cuit at San Francisco, California.

By said Decision a Final Judgment in amount

of $2,049.68 was entered against Petitioner for de-

ficiency assessment for the tax year 1947 for in-

come taxes based upon Memorandum, Findings of

Fact and Opinion entered March 31, 1953, and

Respondent's Computation for Entry of Decision

under Rule 50 of the Tax Court. (This case was

tried jointly with case No. 29044 involving a claimed

income tax deficiency for the tax year 1946.)

Nature of Controversy

Point 1.

Petitioner, S. B. Tressler, is an individual, a resi-

dent of Reno, Nevada, and on July 17, 1945, ob-

tained a Final Decree of Divorce in Reno, Nevada,

from Ada A. Tressler, his former wife. By Order

dated July 16, 1947, the Circuit Court of Broward
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County, Florida, ordered its Receiver to pay to Ada

A. Tressler $984.69 as support and $193.00 Court

costs out of funds derived from rental property

purchased by Petitioner and sequestered in March,

1945, but adjudged to have been held in trust by

Kenneth Tressler, his son, and placed in receiver-

ship to pay support to Ada A. Tressler. Respondent

charged said sum of $1,177.69 paid Ada A. Tressler

in 1947 as income to Petitioner and Respondent

was sustained by The Tax Court. Petitioner avers

error occurred in that Full Faith and Credit was

not accorded to the Nevada Divorce Decree.

Point 2.

Respondent disallowed the sum of $5,035.00 (in-

creased to $6,535.00 by amended pleadings) and as

attorneys' fees and Court costs in the Florida State

Court and Appellate litigation wherein a Receiver

was appointed and the title to the income producing

property was adjudged to be held by Kenneth

Tressler as Trustee for Petitioner. The attorneys'

fees and Court costs incurred subsequent to July

17, 1945, were in an effort to recapture possession

of the Petitioner's income producing property from

the Florida Courts Receiver. The Respondent dis-

allowed this claimed deduction and refused also to

include this expense of litigation involving title

and possession as part of the cost of the property.

The Tax Court sustained the Respondent. Peti-

tioner avers error occurred.
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Point 3.

Respondent only allowed depreciation of $830.00

as against income, whereas the correct deprecia-

tion upon furniture and both apartments, while

owned by Petitioner, amounted to $1,812.40. The
Tax Court sustained the Respondent. Petitioner
avers that error occurred.

Petitioner, a resident of Nevada, filed his 1947
Income Tax Return on January 12, 1948, with the
Collector of Internal Revenue at Reno, Nevada, and
feeling that error has occurred seeks review on
appeal to the United States Court of Appeals for
the Ninth Circuit and petitions for Review in
order to obtain a reversal of said Decision of The
Tax Court of the United States entered against
Petitioner on September 17, 1953.

S. B. TRESSLER,

/s/ By JOSEPH A. FITZSIMMONS,
Attorney for Petitioner.

State of Florida,

Broward County—ss.

Before Me, the undersigned authority, personally
appeared Joseph A. Fitzsimmons, who being well
known to me and upon being first duly sworn, de-
poses and says: That he is attorney for the Peti-
tioner, S. B. Tressler; that he is authorized to make
this affidavit on behalf of said Petitioner; that he
has read the foregoing Petition for Review, knows
the contents thereof and avers that the same are
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true; and further avers that said Petition was

not filed for purposes of delay.

/s/ JOSEPH A. FITZSIMMONS
Sworn to and subscribed before me this 16th day

of December, 1953.

[Seal] /s/ JOHN W. BELL,

Notary Public, State of Florida at Large. My Com-

mission expires: October 14, 1955. .

[Endorsed] : T.C.U.S. Filed December 17, 1953.

[Title of Tax Court and Cause No. 35129.]

AFFIDAVIT OF SERVICE

State of Florida,

Broward County—ss.

Before Me, the undersigned authority, personally

appeared Joseph A. Fitzsimmons, who being well

known to me and upon being first duly sworn, de-

poses and says: That he is attorney for S. B.

Tressler, Petitioner; that he did on December 16,

1953, mail a copy of Petition for Review filed in

the above styled cause to Honorable Kenneth W.

Gemmill, Acting Chief Counsel, Internal Revenue

Service, Washington 25, D. C. together with copy

of this Affidavit of Service.

/s/ J. A. FITZSIMMONS
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Sworn to and subscribed before me this 16th day

of December, 1953.

[Seal] /s/ JOHN W. BELL,
Notary Public, State of Florida at Large. My com-

mission expires: October 14, 1955.

[Endorsed] : T.C.U.S. Filed December 17, 1953.

[Title of Tax Court and Causes.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States do hereby certify that the fore-

going documents, 1 to 25, inclusive, constitute and

are all of the original papers and proceedings on

file in my office as called for by the "Designation

of Contents of Record" except original exhibits,

admitted in evidence, which are separately certi-

fied and forwarded herewith, as the original and

complete record in the proceedings before The Tax

Court of the United States in the above entitled

proceedings and in which the petitioner in The Tax

Court proceedings has initiated appeals as above

niunbered and entitled, together with a true copy of

the docket entries in said Tax Court proceedings, as

the same appear in the official docket book in my
office.

In testimony whereof, I hereunto set my hand



66 S. B. Tressler vs.

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 5th day of January, 1954.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the

United States.

[Endorsed] : No. 14205. United States Court of

Appeals for the Ninth Circuit. S. B. Tressler, Peti-

tioner, vs. Commissioner of Internal Revenue,

Respondent. Transcript of the Record. Petitions

to Review Decisions of The Tax Court of the

United States.

Piled: January 18, 1954.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals for

the Ninth Circuit

Docket No. 14205

S. B. TRESSLER, Petitioner on Review,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent on Review.

STATEMENT OF POINTS ON WHICH
PETITIONER INTENDS TO RELY

1. The Tax Court erred in failing to accord

Full Faith and Credit or apply Rule of Comity to

Petitioner's Nevada Final Decree of Divorce ob-

tained July 17, 1945.

2. The Tax Court erred in failing to allow de-

preciation in applicable amount upon furnishings

and Maxwell and Tarpon River apartment buildings.

3. The Tax Court erred in refusing to allow at-

torney's fees and expenses of litigation incurred

by taxpayer in seeking recovery of his income pro-

ducing property decreed to be held in trust and

unlawfully withheld, from petitioner and his Trus-

tee, in Florida State Court Receivership, solely to

pay temporary support, attorney's fees and costs to

his former wife, subsequent to his obtaining Final

Decree of Divorce in Nevada.

/s/ JOSEPH A. FITZSIMMONS,
Attorney for Petitioner,

S. B. Tressler.

[Endorsed]: Filed January 28, 1954. Paul P.

O'Brien, Clerk.
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[Title of U. S. Court of Appeals and Cause.]

PETITIONER'S DESIGNATION OP RECORD

1. Memorandum, Pindings of Pact and Opinion.

2. Petitioner's Motion for Reconsideration.

3. Respondent's Computation for Entry of De-

cision.

4. Decision entered (No. 29044) Sept. 17, 1953.

5. Petitioner's Motion to Vacate or Revise De-

cision (No. 29044).

6. Petition for Review (No. 29044).

7. Affidavit of Proof of Service (No. 29044).

8. Decision entered (Nos. 35129, 29044) Sept.

17, 1953.

9. Petitioner's Motion to Vacate or Review De-

cision (No. 35129).

10. Petition for Review (No. 35129).

11. Affidavit of Proof of Service (No. 35129).

* -jfr * * *

17. Order June 28, 1945 (Fla. Chan. 10760) al-

lowing Temporary Support, Attorney's Fees and

Expenses.

*****
20. Respondent's Exhibit "A", Petitioner's 1946

Income Tax Return.

« * * » •

23. Testimony of S. B. Tressler, page 26 to and
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including page 37, line 23. (Official Report of Pro-

ceedings before The Tax Court.)

34. Excerpt from Official Report of Proceedings

before the Tax Court relating to Section 65.10,

Florida Statutes Annotated (1941) page 50 com-

mencing line 10 and ending page 51 with line 1.

35. Certificate of Clerk of the Tax Court.

36. Statement of Points to be relied upon on

Review.

37. Copy of this Designation.

38. Affidavit of Service of Statement and Desig-

nation.

/s/ JOSEPH A. FITZSIMMONS,
Attorney for Petitioner,

S. B. Tressler

[Endorsed]: Filed January 28, 1954. Paul P.

O'Brien, Clerk.
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[Title of IT. S. Court of Appeals and Cause.]

STIPULATION RE PRINTED RECORD

It is hereby stipulated and agreed subject to the

approval of this Court, (1) that Petitioner's Ex-

hibits numbered 1, 2, 4-11, 14-19, inclusive, and Re-

spondent's Exhibits A, B, C, and E, originally des-

ignated by Petitioner for inclusion as parts of the

printed record, shall be omitted as part of the

printed record, since it appears that the printing

thereof would render the printed record cumber-

some and unnecessarily increase the costs of print-

ing, and (2) that the parties hereto may refer

to all the various exhibits on brief and in oral

argument as though the same were part of the

printed record.

/s/ H. BRIAN HOLLAND,
Assistant Attorney General,

Counsel for Respondent.

/s/ JOSEPH A. FITZSIMMONS,
Counsel for Petitioner.

[Endorsed]: Filed March 5, 1954. Paul P.

O'Brien, Clerk.
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OPINION BELOW

The memorandum findings of fact and opinion of

the Tax Court (Tr. 1-17) are not officially reported.

JURISDICTION

This appeal involves a deficiency in individual in-

come taxes for the year 1946 in amount of $1,616.80

and for the year 1947 in amount of $2,049.68 and is

taken from the decisions of the Tax Court entered

September 17, 1953 (Tr. 16, 17). The case is upon
appeal by Petitions for Review filed by the taxpayer,

a resident of Reno, Nevada, on December 17, 1953

(Tr. 56-59, 61-65). The cases were tried together in the

Tax Court. This Court has jurisdiction under the pro-

visions of Title 26, U.S.C.A., Section 1141(a) of the

Internal Revenue Code, as amended by Section 36 of

the Act of June 25, 1948, and Section 128 of the Act

of May 24, 1949.

STATEMENT OF THE CASE

The petitioner, a resident of Reno, Nevada, filed

his 1946 and 1947 income tax returns with the Col-

lector at Reno, Nevada, and during each of said years

claimed as dependents his wife. Pearl Ann Tressler,

nee Pearl Ann Mounce, and 3 stepchildren and his aged

mother, Katherine Tressler. (Respondent's Exhibits

"A" and "B").

Thereafter the respondent filed deficiency assess-

ments for 1946 and 1947 against petitioner on the



ground that the taxpayer had failed to return income

of rents from Maxwell Court and Tarpon River Apart-

ments at Fort Lauderdale, Florida, which income pro-

ducing properties had been purchased in January 1945

by petitioner for his physically disabled son, Kenneth
Tressler, after the son had received a medical dis-

charge from the United States Army.

Said properties were sequestered and placed in re-

ceivership by the Circuit Court of Broward County,

Florida, on March 13, 1945, and so held in receivership

until February 7, 1947. The sole purpose of the se-

questration and receivership was to provide support

for petitioner's then wife, Ada Zoller Tressler, in an
action for separate maintenance commenced by her

in the Circuit Court of Broward County, Florida.

The marriage relationship between petitioner and

Ada Zoller Tressler began on August 25, 1944, and
terminated by Final Decree of Divorce obtained by
petitioner at Reno, Nevada, July 17, 1945 (Petitioner's

Exh. No. 4). Ada Tressler did not appear or contest

the Nevada divorce action, although she was served

by publication and had actual knowledge thereof.

Neither petitioner nor his then wife, Ada Tressler,

were residents of the State of Florida and petitioner

at no time appeared or submitted himself to the Florida

State Courts jurisdiction.

The son, Kenneth Tressler, subsequent to his father's

divorce from Ada Tressler, did attempt to file an

Answer in the Florida State Court setting up the pe-

titioner's divorce decree, but the Florida State Court



would not permit the Answer to be filed. Decree Pro
Confesso was obtained against both father and son.

The Florida State Court on January 7, 1946, held

that the father had purchased the properties and that

the title thereto was held in trust by Kenneth Tress-

ler for his father, Shriver B. Tressler (Respondent's

Exhibit "E").

By Order dated January 17, 1946, subsequent to the

Nevada divorce, the Florida State Court ordered its

receiver to pay certain funds collected as rents to Ada
Tressler, the former wife of petitioner, as "temporary

alimony, court costs and attorneys* fees" (Respon-

dent's Exhibit "E").

Kenneth Tressler having appeared in the Florida

State Court action appealed to the Supreme Court of

of Florida, but that Court affirmed the lower Court

and Certiorari to the Supreme Court of the United

States was perfected but denied, likewise Petition for

Rehearing Jan. 1947.

In the meantime on March 21, 1946, Shriver B.

Tressler filed suit in the District Court of the United

States for the Southern District of Florida against

his former wife, Ada Zoller Tressler, and the State

Court Receiver seeking to wrest from sequestration

and receivership the income producing properties held

in trust by Kenneth Tressler and for the benefit of

petitioner's former wife, Ada Zoller Tressler. Pe-

titioner relied upon his Nevada divorce decree and

diversity of citizenship. The bill was dismissed and



appeal was taken to the Circuit Court of Appeals for

the Fifth Circuit.

Upon denial of Certiorari by the United States Su-

preme Court and having failed to obtain relief in the

United States District Court for the Southern District

of Florida, petitioner was compelled to submit to a

property settlement agreement with his former wife,

Ada Zoller Tressler, under which, although they had
only lived together about 5 months, he was compelled

to convey to her properties worth about $70,000.00

and the entire proceeds of rents collected from the

Maxwell Court and Tarpon River apartment buildings

by the Receiver.

Under the terms of the settlement petitioner re-

covered the Maxwell Court Apartments on February

7, 1947, in a very run down condition.

Petitioner claimed depreciation for 1946 upon said

apartment building and legal expense incurred in at-

tempting to recover possession of his income produc-

ing properties although he did not receive any income

therefrom.

All of the rents collected by the State Court Re-

ceiver from the trust properties from March 13, 1945

to February 7, 1947, were disbursed to his former wife,

Ada Zoller Tressler, as temporary alimony, court costs

and attorneys' fees under Orders of the Florida State

Court entered subsequent to the Nevada divorce de-

cree dated July 17, 1945. The petitioner did not receive

any of such revenue and the respondent seeks to com-

pel petitioner to pay income taxes thereon by means
of deficiency assessments for 1946 and 1947.



SPECIFICATION OF ERRORS RELIED UPON

(1) The Tax Court failed to accord full faith and
credit to the Final Decree of Divorce entered

by the Nevada Court on July 17, 1945, upon the

ground of extreme cruelty, and

(2) The Tax Court failed to consider that the pay-

ments made to the former wife by the Order

of the Florida State Court dated January 17,

1946, were made from properties held in trust

and subsequent to divorce and were taxable to

the former wife, Ada Zoller Tressler, and not

to petitioner.

(3) The Tax Court erred in failing to allow peti-

tioner to claim full allowable depreciation upon
furniture and buildings.

(4) The Tax Court erred in failing to allow peti-

tioner to deduct attorneys' fees and costs of

printing record and briefs upon appeal in liti-

gation seeking to terminate receivership over

petitioner's income producing properties.
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ARGUMENT

FIRST POINT

THE TAX COURT FAILED TO ACCORD FULL
FAITH AND CREDIT TO THE NEVADA
FINAL DECREE OF DIVORCE OBTAINED BY
PETITIONER, DATED JULY 17, 1945.

The Tax Court in its findings held that neither

petitioner or his then wife, Ada Tressler, were citi-

zens of the State of Florida, but merely went to Florida

to spend the winter (Tr. 2). Neither party had resided

in Florida for 90 days as bona fide residents of Florida

and were not citizens or domiciled therein. The wife

merely sought separate maintenance in an action un-
,

connected with grounds of divorce (App. B. See 65.10, \

Florida Statutes).

The State of Florida grants and recognises divorces

obtained upon constructive service of process and the

Final Decree obtained by petitioner in Nevada dated d

July 17, 1945, never has been attacked or impeached.

Pawley v. Pawley, 160 Fla. 903, 46 So. 2d. 464, 474,

28 ALR. 2d 1358, cert, denied 340 U.S. 866, 71 S.

Ct. 90, 95, L.Ed. 632.

Stewart v. Stewart (1934) 115 Fla. 158, 155 So. 114,

115

Gaylord v. Gaylord, Fla. 45 So. 2d. 507, 509.

The Tax Court of the United States must accord full

faith and credit to the divorce decrees of the several

states and only the States themselves hold the right to



inquire into the validity thereof when their own citi-

zens' marital rights are affected and only then when
made a matter for judicial determination.

Baldwin v. Baldwin (1946) 170 P. 2d 670, 28 Cal.

2d 406

Lynn v. Lynn (1951) 97 NE 2d 748, 302 NY 193 28

ALR 2d 1335 cert. den. 72 S. Ct. 72, 342 US, 849,

96 L.Ed. 640

Herrick v. Herrick, 55 Nev. 59, 68, 25 P 2d, 378

Sweeney v. Sweeney, 42 Nev. 431, 438, 179 P. 638, 639

The right to receive support is only accorded to a

wife and upon termination of the marriage relation-

ship the duty to support ceases.

Pawley v. Pawley 160 Fla. 903, 46 So. ed. 464, 474,

28 ALR. 2d. 1358

Chirgwin v. Chirgwin (1938) 26 Cal. App. 2d 506,

79 P. 2d 772

Rodda V. Rodda (1948) 185 Or. 140, 200 P. 2d 616,

202 P. 2d 638, cert. den. 337 US. 946, 93 L. Ed.

1749, 69 S. Ct. 1504

Section 65.10, Florida Statutes, Appendix "B".
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SECOND POINT

THE TAX COURT FAILED TO CONSIDER
THAT THE PAYMENTS MADE TO THE
FORMER WIFE BY THE ORDER OF THE
FLORIDA STATE COURT DATED JANUARY
17, 1946, WERE MADE FROM PROPERTIES
HELD IN TRUST AND SUBSEQUENT TO DI-

VORCE AND WERE TAXABLE TO THE
FORMER WIFE, ADA ZOLLER TRESSLER,
AND NOT TO PETITIONER.

Although the wife's action for separate maintenance

was commenced first, the entry of the Divorce Decree

terminated all right to temporary alimony under the

interlocutory Order in the Florida action, at least until

there had been a determination of the validity of the

foreign divorce decree.

Pawley v. Pawley 160 Fla. 903, 46 So. 2d. 464, 474,

28 ALR 2d, 1358

Chirgwin v. Chirgwin (1938) 26 Cal. App. 2d 506,

79 P. 2d 772

Atkins V. Atkins (1944) 386 111. 345, 54 NE 2d. 488

Frank v. Frank (1951) N. J. 81 A. 2d 172

The action of the Florida Court ordering payments

of "temporary alimony under the interlocutory Order

to the former wife out of funds derived from property

sequestered and placed in receivership to enforce

orders for separate maintenance to the former wife,

such orders being entered subsequent to the divorce

decree, come within the provisions of Title 26, U.S.C.A.,
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Section 22 (k), 23 (u), 171 and Section 3797 (Appendix

"A") as being payments required subsequent to di-

vorce under Court Order out of trust funds and all

such payments including court costs and attorneys'

fees were chargeable as income to the former wife

and not to the petitioner herein.

THIRD POINT

THE TAX COURT ERRED IN FAILING TO
ALLOW PETITIONER TO CLAIM FULL AL-
LOWABLE DEPRECIATION UPON FURNI-
TURE AND BUILDINGS.

The record shows that the Maxwell Court Apart-

ments was purchased and rented furnished (Tr. 3).

The furniture was valued at $6,000.00 and the build-

ings at $35,400.00. Depreciation at 15 % of $6,000.00

on the furniture for 1946 amounted to $900.00 ; and on

the buildings at 3 % of $35,400.00 amounted to $1,062.00

making a total depreciation for 1946 allowable on the

Maxwell Court Apartments alone of $1,962.00. Only

$1,931.25 was claimed on both buildings.

The record shows the Tarpon River Apartments
were purchased and rented furnished (Tr. 3). The
furniture was valued at $5,000.00 and the building at

$15,675.00. The 1946 depreciation on this furniture,

15% of $5,000.00, was $750.00 and 3% upon the build-

ing $470.25, making a total depreciation allowable on

the Tarpon River Apartments of $1,120.25.

The correct allowable depreciation on both build-

ings for 1946 was $1,962.00 plus $1,120.25 or $2,082.25
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and this amount should have been allowed petitioner

for the reason his buildings were being depreciated

and all of the income therefrom was being impounded

to pay support to his former wife, court costs, at-

torneys' fees and receiver's fees.

The Tax Court erred in holding (T. 14) that the

evidence does not contain any evidence on which it

could reasonably make a finding on the issue raised

by amended pleading that the correct depreciation for

1946 was the sum of $3,020.00.

FOURTH POINT

THE TAX COURT ERRED IN FAILING TO AL-
LOW PETITIONER TO DEDUCT ATTORNEYS'
FEES AND COSTS OF PRINTING RECORD
AND BRIEFS UPON APPEAL IN LITIGATION
SEEKING TO TERMINATE RECEIVERSHIP
OVER PETITIONER'S INCOME PRODUCING
PROPERTIES.

The Tax Court in denying the petitioner's claim for

legal expenses expended in trying to recover posses-

sion of his income producing properties from the

clutches of the Florida State Court Receivership de-

creed to be held in trust for petitioner and sequestered

to provide a means to continue to pay separate support

and maintenance to the former wife, Ada Tressler,

overlooks the fact that this added expense was en-

forced upon petitioner after he had obtained his de-

cree of divorce by the Courts of a state in which he
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had never been domiciled, but merely had purchased

income producing property.

Whatever the right of the Florida Court to exer-

cise its powers to prevent the wife from becoming a

public charge (she had ample means with which to

live and litigate given to her by her husband). Said

state of Florida did not hold jurisdiction over the

marital res, neither of the spouses were bona fide resi-

dents of the State of Florida, they being merely tour-

ists spending the winter (Tr. 2).

Consequently the Florida Court's duty to provide

Ada Tressler with support ceased upon entry of the

Nevada divorce decree on July 17, 1945, and it should

have accorded said final decree full faith and credit

when plead by Kenneth Tressler in October 1945 (Tr.

4) since it was his property which had been taken from
him to provide a means of support for Ada Tressler.

Kenneth Tressler having been by the Florida Court

held to be a constructive trustee in holding title to

the apartment buildings purchased by his father

thereby brought in question the exact nature of the

title to the property and since it did present a ques-

tion of title, then the least the respondent should have

done, was to allow the cost of the Maxwell Court

Apartment building to be increased by the Court costs

and attorneys' fees incurred by petitioner and his con-

structive trustee in defending and maintaining litiga-

tion seeking to protect the title and right to possession

and right to receive the earnings from the income

producing property.



"'The act of the Florida Court imposed a duty upon

the owner of the property to seek its recovery. This

was a necessary business expense, petitioner was at-

tempting to conserve his 12 unit apartment business

held for the production of income. (Vincent v. C.I.R.

(1952) 18 T. C. 339) USGA Title 26, Section 23, (a) (2).

CONCLUSION

Petitioner respectfully submits that the Tax Court

in entering its Decisions (Tr. 16, 17) imposing $1,616.80

and $2,049.68 additional income tax upon petitioner for

the tax years 1946 and 1947 erred in that the income

earned by the trust property and paid under Order

of Court to the former wife of petitioner subsequent

to divorce was taxable as income to the former wife

and not to petitioner, he not having ever received one

cent of revenue from the properties between March
1945 and February 1947.

The Tax Court likewise erred in disallowing pe-

titioner the total amount of depreciation to which he

was entitled upon the two furnished apartment houses

;

the cost of the buildings and furniture appearing in

the record.

The Tax Court erred in failing to consider that the

incurring of legal expenses in connection with litiga-

tion the purpose of which was to regain possession and
control of the income producing business property

from the Florida State Court Receivership was a ne-

cessary business expense and should have been al-
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lowed the taxpayer, no attempt was made to include

the attorneys^ fees incurred in petitioner's divorce

action.

WHEREFORE, petitioner sincerely trusts each of

the Decisions dated September 17, 1953, will be re-

versed.

Respectfully submitted,

/s/ JOSEPH A. FITZSIMMONS,
212-214 Maxwell Arcade
Fort Lauderdale, Florida

Attorney for Petitioner

Shriver B. Tressler



APPENDIX A
U. S. CODE

'Title 26, § 22: "(k) ALIMONY, ETC., INCOME. In the
case of a wife who is divorced or legally separated from her
husband under a decree of divorce or of separate main-
tenance, periodic payments (whether or not made at regular
intervals) received subsequent to such decree in discharge
of, or attributable to property transferred (in trust or other-

wise) in discharge of, a legal obligation which, because of

the marital or family relationship, is imposed upon or in-

curred by such husband under such decree or under a writ-

ten instrument incident to such divorce or separation shall

be includible in the gross income of such wife, and such
amounts received as are attributable to property so trans-

ferred shall not be includible in the gross income of such
husband. * * *"

Title 26, § 23: "(u) ALIMONY, ETC., PAYMENTS. In

the case of a husband described in section 22 (k), amounts
includible under section 22 (k) in the gross income of his

wife, payment of which is made within the husband's tax-

able year. If the amount of any such payment is, under
section 22 (k) or section 171, stated to be not includible in

such husband's gross income, no deduction shall be allowed

with respect to such payment under this subsection. * * *"

Title 26, § 171: "INCOME OF AN ESTATE OR TRUST
IN CASE OF DIVORCE, ETC. (a) INCLUSION IN GROSS
INCOME. There shall be included in the gross income of a

wife who is divorced or legally separated under a decree

of divorce or of separate maintenance the amount of the

income of any trust which such wife is entitled to receive

and which, except for the provisions of this section, would
be includible in the gross income of her husband, and such

amount shall not, despite section 166, section 167, or any
other provision of this chapter, be includible in the gross

income of such husband. * * *"

"(b) WIFE CONSIDERED A BENEFICIARY. For the

purpose of computing the net income of the estate or trust

and the net income of the wife described in section 22 (k)
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or subsection (a) of this section, such wife shall be con-

sidered as the beneficiary specified in this supplement. A
periodic payment under section 22 (k) to any part of which
the provisions of this supplement are applicable shall be
included in the gross income of the beneficiary in the taxable
year in which under this supplement such part is required

to be included. Added Oct. 21, 1942, 4:30 p.m., E.W.T., c.

619, Title I, § 120(c), 56 Stat. 817."

Title 26, § 25: "(3) DEFINITION OF DEPENDENT. As
used in this chapter the term "dependent" means any of

the following persons over half of whose support, for the

calendar year in which the taxable year of the taxpayer
begins, was received from the taxpayer:

"* * * A payment to a wife which is includible under
section 22 (k) or section 171 in the gross income of such
wife shall not be considered a payment by her husband for

the support of any dependent. 53 Stat. 17, amended June
25, 1940, 11:45 a.m., E.S.T. c. 419, Title I, § 6(a), 113, 55

Stat. 696, 697; Oct. 21, 1942, 4:30 p.m., E.W.T., c. 619, Title

I, §§ 112(b), 120(e) (1), 126(i) (1), 131(a) (1), (b),

56 Stat. 811, 818, 825, 827, 828; Feb. 25, 1944, 12:49 p.m.,

E.W.T., c. 63, Title I, §§ 103,. 107 (a), 58 Stat. 31; May 29,

1944, 7 p.m., E.W.T., c. 210, Part I, § 10 (a, b) , 58 Stat. 238

;

Nov. 8, 1945, 5 :17 p.m., E.S.T., c. 453, Title I, § 102 (a)
,
(b)

(2), 59 Stat. 558; Apr. 2, 1948, 3:18 p.m., E.S.T., c. 168,

Title II, § 201, 62 Stat. 112."

Title26,§ 3797: DEFINITIONS.

"(7) HUSBAND AND WIFE. As used in sections 22 (k),

23 (u) , 171, and the last sentence of section 25 (b) (3) , if the

husband and wife therein referred to are divorced, wher-

ever appropriate to the meaning of such sections, the term

"wife" shall be read "former wife" and the term "husband"

shall be read "former husband" ; and, if the payments de-

scribed in such sections are made by or on behalf of the

wife or former wife to the husband or former husband in-

stead of vice versal wherever appropriate to the meaning

of such sections, the term "husband" shall be read "wife"

and the term "wife" shall be read "husband". * * *"
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APPENDIX B

FLORIDA STATUTES ANNOTATED

65.02 RESIDENCE REQUIRED
In order to obtain a divorce the complaint must have

resided ninety days in the State of Florida before the filing

of the bill of complaint.

65.03 ALL DIVORCES TO BE A VINCULO
No divorce shall be from bed and board, but every divorce

shall be from bonds of matrimony.

65.04 GROUNDS FOR DIVORCE

No divorce shall be granted unless one of the following

facts shall appear:

(1) That the parties are within the degrees prohibited

by law.

(2) That the defendant is naturally impotent.

(3) That the defendant has been guilty of adultery.

If it shall appear to the court that the adultery com-
plained of was occasioned by collusion of the parties, and
done with the intent to procure a divorce, or that both

parties have been guilty of adultery, no divorce shall be

decreed.

(4) Extreme cruelty by defendant to complainant.

(5) Habitual indulgence by defendant in violent and
ungovernable temper.

(6) Habitual intemperance of defendant.

(7) Willful, obstinate and continued desertion of com-
plainant for one year.

(8) That the defendant has obtained a divorce from the

complainant in any other state or country.

(9) That either party had a husband or wife living at

the time of the marriage sought to be annulled.
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FLORIDA STATUTES ANNOTATED

65.09 ALIMONY UNCONNECTED WITH DIVORCE

If any of the causes of divorce set forth in § 65.04 shall

exist in favor of the wife, and she be living apart from hex
husband, she may obtain alimony without seeking a divorce

upon bill filed and suit prosecuted as in other chancery
causes; and the court shall have power to grant such tempo-
rary and permanent alimony and suit money as the circum-

stances of the parties may render just; but no alimony shall

be granted to an adulterous wife.

65.10 ALIMONY UNCONNECTED WITH CAUSES OF
DIVORCE

If any husband having ability to maintain or contribute

to the maintenance of his wife or minor children shall fail

to do so, the wife, living with him or living apart from him
through his fault, may obtain such maintenance or contribu-

tion upon bill filed and suit prosecuted as in other chancery

causes; and the court shall make such orders as may be

necessary to secure to her such maintenance or contribution.



20

APPENDIX C

No. 90072
Dept. No. 1

IN THE SECOND JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA, IN AND FOR THE

COUNTY OF WASHOE

SHRIVER BERT TRESSLER,
Plaintiff,

vs.

ADA ZOELLER TRESSLER,
Defendant.

Filed

Jul 17 2 :04 PM '45

E. H. BEEMER,
CLERK

By V. Whitehead
Deputy

DECREE
This case came on regularly for trial before the under-

signed Judge of said Court, sitting without a jury. Plaintiff

appearing by and through his attorney, Lloyd V. Smith,

Esq., Defendant not appearing, although the Defendant was
served in accordance with the order of this Court by publi-

cation and mailing, and more than thirty days having
elapsed since service was completed in both respects, and
the Defendant having failed to answer or otherwise appear
in the time allowed by law ,the default of the Defendant
was noted and entered at length in the Minutes, and such

proceeding were regularly had herein that on the 17th day
of July, 1945, the Court rendered its decision in favor of

the Plaintiff and against the Defendant, made and entered

herein its certain Findings of Fact and Conclusions of Law
and order that Judgment be entered accordingly.

NOW, THEREFORE, in consideration of the premises and
in conformity with said Decision, Findings of Fact and Con-

clusions of Law, it is hereby ORDERED, ADJUDGED AND
DECREED as follows:

Petitioner's Exhibit No. 4
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That Plaintiff be, and he hereby is, granted a decree of

divorce from Defendant, on the ground of extreme cruelty,

same being final and absolute in form, force and effect,

the laws of the State of Nevada providing no interlocutory

period or conditions or restrictions on remarriage ; and that

the bonds of matrimony now and heretofore existing be-

tween Plaintiff and Defendant are fully, completely and
forever dissolved and that Plaintiff and Defendant are both

and each hereby restored to the status of single persons.

DONE IN OPEN COURT this 17th day of July, 1945.

EDGAR EATHER
District Judge

Presiding.

RECORDED IN JUDGMENT RECORD
Book A 71, Page 181

E. H. BEEMER, COUNTY CLERK
By B. Buchanan, Deputy Clerk
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA, IN AND FOR THE

COUNTY OF WASHOE

SHRIVER BERT TRESSLER,
Plaintiff

vs.

ADA ZOELLER TRESSLER,
Defendant

No. 90,072
Dept. No. 1

I. E. H. BEEMER, County Clerk and ex-officio Clerk of

the Second Judicial District Court of the State of Nevada,
in and for the County of Washoe, do hereby certify that I

have compared the foregoing with the original thereof, and
that I am the keeper of said original, keeping same on file

in my office as the legal custodian, and keeper of the same
under the laws of the State of Nevada, and I further certify

that the foregoing copy, attached hereto is a full, true and
correct copy of the DECREE and now on file and of record

in my office.

I do further certify that the same has not been altered,

amended or set aside, but is still of full force and effect.

"i^n Witness Whereof, I have hereunto set my hand and
affixed the Seal of said Court this 6 days of August, A.D.

1945.

COURT
SEAL E. H. BEEMER, County Clerk

I, Wm. McKnight, one of the Presiding Judges of the Sec-

ond Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify that said Court

is a Court of Record, having a Clerk and a Seal ; and that

there is no provision by law for a chief judge or presiding

magistrate thereof, that both of said two judges are placed

by law on an equality as to authority; that E. H. BEEMER,
who has signed the annexed attestation, is the duly elected

and qualified County Clerk of the County of Washoe, and
was at the time of signing said attestation, ex-officio Clerk

of said Court.
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That said signature is his genuine hand writing and that

all of his official acts as such Clerk are entitled to full faith

and credit.

And I further certify that said attestation is in due form
of law.

Witness my hand that 6 day of August, A.D. 1945.

WM. Mcknight
One of the Presiding Judges of the Second
Judicial District Court of the State of Ne-
vada, in and for the County of Washoe.

STATE OF NEVADA
County of Washoe

'jss.

I, E. H. BEEMER, County Clerk and ex-officio Clerk of

the Second Judicial District Court of the State of Nevada,
in and for the County of Washoe, do hereby certify that the

Honorable Wm. McKnight whose name is subscribed to the

preceding Certificate, is one of the Presiding Judges of said

Court, duly elected and qualified, and that the signature of

said Judge to said Certificate is genuine.

In Witness Whereof, I have hereunto set my hand and

affixed the seal of said Court this 6 day of August A.D. 1945.

COURT
SEAL E. K. BEEMER

County Clerk and ex-officio Clerk of the

Second Judicial District Court of the State

of Nevada, in and for the County of Washoe.
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Book 127, Page 62

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA

IN CHANCERY.

No. 10760

ADA A. TRESSLER,
^

Plaintiff,

vs. y
SHRIVER B. TRESSLER, et al,

j

Defendants. J

ORDER
This cause came on to be heard upon motion of the Plain-

tiff for the entry of an order that all the property set out

and described in Plaintiff's Bill of Complaint and the amend-
ments thereto, and the returns and profits therefrom, be

decreed to be held in trust by the Defendant, Kenneth Tres-

sler, for the use and benefit of the Defendant, Shriver B.

Tresler, the Bill of Complaint herein and the amendments
thereto, the exhibits thereto, the decree pro confesso, here-

to fore duly and regularly entered against the Defendant,

Shriver B. Tressler, and the decree pro confesso, heretofore

duly and regularly entered against the Defendant, Kenneth
Tressler, the testimony adduced before the Court in behalf

of Plaintiff, the evidentiary exhibits introduced by Plain-

tiff, and the whole record in said cause, and it appearing

that the Court has jurisdiction of the parties and the subject

matter, and being fully advised in the premises, it is,

ORDERED, ADJUDGED AND DECREED that the fol-

lowing described property located in Broward County, Flor-

ida, including the rents and profits therefrom, heretofore

sequestrated by this Court, placed in the hands of a re-

ceiver, and the rents and profits in the hands of the receiver,

to-wit

:

(1). Lots eighteen (18) and Nineteen (19) of Block
thirty-nine-L (39L) of CROISSANT PARK, ac-

cording to the plat thereof recorded in Plat Book
4. page 28, of the public records of Broward
County, Florida.

Respondent's Exhibit "E"
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. (2). Lots nineteen (19), twenty (20), twenty-one
(21), twenty-two (22), twenty-three (23) and
twenty-four (24) in Block four (4), according to

the plat of Lauderdale now on record in the office

of the Clerk of the Circuit Court, for the County
of Dade and State of Florida, in plat book 2 at

page 9 of said records, subject to the Federal
Highway Easement over the East Eight (8) feet

of Lot twenty-four (24).

(3). Lots one (1), two (2) and three (3) of Block
thirty (30) of NORTH LAUDERDALE, an addi-

tion to the Town of Ft. Lauderdale, according to

the plat thereof recorded in Plat Book 1, page
182, of the public recoi'ds of Dade County,
Florida.

(4). Lot thirteen (13) of Block four (4) of TARPON
RIVER PARK, according to the plat thereof re-

corded in plat book 15, page 44, of the public

records of Broward County, Florida, and
the rents and profits from the above-described

premises now in the hands of Ruth Westerberg, receiver,

and all future rents and profits derived or to be derived

from said premises, together with all the real estate here-

inabove described are held in trust by the Defendant, Ken-
neth Tressler, for the Defendant, Shriver B. Tressler, and
that the said Shriver B. Tressler is the equitable and bene-

ficial owner of all of said property, both real and personal

hereinabove described, and that the record legal title of

said property is held by the Defendant, Kenneth Tressler,

in trust for the defendant, Shriver B. Tressler.

DONE and ORDERED this 7th day of January, A.D. 1946.

/s/ GEORGE W. TEDDER
Circuit Judge

STATE OF FLORIDA, BROWARD COUNTY
This instrument filed for record 7th day

January 1946 and recorded CHANCERY OR-
DER BOOK 127, page 62. Record Verified.

TED CABOT, Clerk

By /s/ Zenda Alexander, D.C.
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA.

IN CHANCERY No. 10760

ADA A TRESSLER,
Plaintiff,

vs.

SHRIVER B. TRESSLER, et al..

Defendants.

ORDER
This cause coming on to be heard upon plaintiff's verified

motion for the entry of an order for the enforcement of her
lien for the amount of $300.00 per month as temporary
alimony and support from March 3rd, 1945 to June 28th,

1945, the enforcement of her lien for $334,86 costs expended
by her up to and including the 28th day of June 1945 and
temporary attorneys' fees in the amount of $2,000.00 under
and by virtue of an order of this Court dated June 28th,

1945 and for the entry of an order that the sum of $300.00

per month as alimony and support allowed plaintiff under
the order of this Court dated June 28th, 1945 from June
28th, 1945 to an including January 3rd, 1946, to be and
constitute a lien on all of the property set-out and described

in plaintiff's Bill of Complaint and amendments thereto and
the rents and profits derived therefrom, located in Broward
County, Florida, and that such lien for temporary alimony

and support from March 3, 1945 up to and including

January 3rd, 1946

In the amount of $3,000.00

Costs expended to June 28th, 1945

in the amount of 334.86

And temporary attorneys' fees allowed by
Court in order dated June 28th, 1945

in the amount of 2,000.00

be enforced and paid out of the real estate set-out and de-

scribed in her Bill of Complaint and amendments thereto

Respondent's Exhibit "E"
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and the rents and profits derived therefrom now in the

hands of Ruth Westerberg, Receiver, and all of said prop-

erty located in Broward County, Florida; that the money
in the hands of the receiver be ordered paid to the plaintiff,

Book 127, Page 164

or her said attorneys, Davis & Lockhart, within one day
after receipt of a true copy of the order of this Court, and
credited upon the amount due her and that this Court order

sold sufficient of the real estate to satisfy the balance due
plaintiff.

It appears from the report of the receiver filed in this

cause on the 14th day of January A.D. 1946, that she has in

her hands and deposited in the bank on December 31st,

1945, $5,209.89 received as rent;

That it appears from the report of the receiver filed on

the 5th day of December 1945, that the receiver had in the

bank as of November 30, 1945, the sum of $3,527.90;

The the net rents collected during December amounted
to $1,681.99;

That it appears from the verified motion herein that rents

due and payable and to be collected by the Receiver during

the month of January 1946, will be in excess of $1,500.00

and

That it further appears to the Court that by February
1st, 1946 there should be ample funds in the hands of the

Receiver to pay the whole of plaintiff's claim set-out in

her motion, together with receiver's fees, costs and attor-

ney's fees and that it will not be necessary at this time to

order any of the real estate sold for the purpose of paying

the amount, or any part thereof, set-out in plaintiff's motion

It further appearing to the Court that no part of temporary
alimony and support, costs and temporary attorneys' fees

set-out and decreed to plaintiff in the order of this Court

of June 28th, 1945, has been paid and the Court being

fully advised in the premises, it is
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ORDERED, ADJUDGED AND DECREED

(1) That the amount of temporary alimony and support
of $300.00 per month from March 3rd, 1945 to June 28th,

1945, the amount of costs expended by plaintiff up to and
including June 28th, 1945, in the amount of $334.86 and
temporary attorneys' fees in the amount of $2,000.00 under
and by virtue of an order dated June 28th, 1945, constituted

a lien on all of the property set-out and described in plain-

tiff's Bill of Complaint and amendments thereto located in

Broward County, Florida and the rents and profits derived

therefrom.

(2) That the temporary alimony and support in the

amount of $300.00 per month due plaintiff from June 28th,

1945 to January 3rd, 1946, be, and the same is hereby de-

creed to be a lien upon all of the property-set-out and de-

scribed in plaintiff's Bill of Complaint and the amendments
thereto located in Broward County, Florida, and also the

rents and profits derived therefrom.

(3) That there is due and unpaid to plaintiff up to and
including January 3rd, 1946 as temporary alimony and sup-

port the sum of $3,000.00 ; her costs expended to June 28th,

1945 in the amount of $334.86 and temporary attorneys'

fees allowed her by order of this Court on June 28th, 1945,

in the amount of $2,000.00 making a total sum of $5,334.86.

(4) That the receiver, Ruth Westerberg, be, and she is

hereby ordered to pay to plaintiff, or her attorneys, Davis

& Lockhart, or either of them, taking receipt therefore,

within one day after the receipt of a true copy of this order

of the Court, the amount of $5,334.86, if sufficient funds

is in her hands so to pay and if not, to pay the amount in

her hands held as such receiver in this cause to be credited

upon the amount here so ordered to be paid and thereafter

to pay the balance of said sum as soon as sufficient funds

is received by her to so pay said balance.

(5) Jurisdiction is hereby retained by this Court to en-

force all matters and things herein adjudicated.
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DONE AND ORDERED in Chambers at Fort Lauderdale,

Florida, this 17th day of January A.D. 1946.

/s/ GEORGE W. TEDDER
Judge

STATE OF FLORIDA, BROWARD COUNTY
This instrument filed for record 17th day

January 1946 and recorded CHANCERY OR-
DER BOOK 127, page 163. Record Verified.

TED CABOT, Clerk

By /s/ Zenda Alexander, D.C.
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Book 140, Page 356

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA.

No. 10760

ADA A. TRESSLER,
Plaintiff,

vs

SHRIVER B. TRESSLER
KENNETH TRESSLER and
RUTH WESTERBERG, as Receiver,

Defendants.

FINAL DECREE

The original suit filed in this cause on March 7, 1945,

prayed for temporary and permanent alimony unconnected
with divorce, and for suit money to compensate her attor-

neys for services to be rendered, against the defendant,

Shriver B. Tressler, as the husband of plaintiff. She further

sought a declaratory decree adjudging certain real estate

described in the bill of complaint to be held in trust by the

defendant Kenneth Tressler for the defendant Shriver B.

Tressler; further, that an injunction be entered restraining

the defendant, Kenneth Tressler and Shriver B. Tressler

from transferring any of said properties, and that a Receiver

be appointed to take charge of the same. A Lis Pendens was
filed on the same date. On March 13, 1945, at a hearing

held on the bill of complaint and subsequent amendments
thereto, and the answer of the defendant Ruth Westerberg,

as Agent for the defendant Shriver B. Tressler, Ruth Wes-
terberg was appointed Receiver of the property known as

Tarpon River Apartments and the Maxwell Apartments.
The injunction as prayed was entered against the defend-

ants Shriver B. Tressler and Kenneth Tressler. The Court

directed the Receiver to permit the plaintiff to occupy
apartment No. 3 in the Maxwell Apartments without pay-

Respondent's Exhibit "E"
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Book 140, Page 357

ment of rent therefor, and that Ruth Westerberg, the Re-
ceiver be permitted to occupy one apartment in the Tarpon
River Apartments from May 1st, 1945, to May 1st, 1946, at

the rental of seventy-five ($75.00) dollars per month,
which sum she was not required to pay until her compensa-
tion as Receiver was fixed by the Court.

Many pleadings were filed in the cause, and many hear-

ings thereon were had. Four different decrees on different

phases of the case were appealed to the Supreme Court of

Florida, all of which were affirmed, and to the last decree,

after affirmance by the Supreme Court of Florida, petition

for writ of certiorari was filed in the Supreme Court of the

United States, which petition was denied by said court. A
suit was also filed by the Tresslers against the plaintiff

herein, and the Receiver in the United States District Court

for the Southern District of Florida, which suit was dis-

missed by the Court, and an appeal taken to the Circuit

Court of Appeals of the Fifth Judicial Circuit. After all of

this litigation a compromise property settlement was
effected by which certain valuable properties were con-

veyed to the plaintiff. The settlement further provided that

the funds in the hands of the Receiver derived from the rent

of the properties involved be disbursed by said Receiver

as follows:

(1) Compensation due the receiver for her services.

(2) The amount due the firm of Davis & Lockhart for

expenditures made by them in representing the Receiver,

together with Ada A. Tressler, in the United States Supreme
Court, United States District Court, and the United States

Circuit Court of Appeals.

Book 140, Page 358

(3) The amount, if any, to be paid to the Receiver's

attorneys, Hugh Lester and Davis & Lockhart.
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(4) And the balance, if any, to the plaintiff, Ada. A.

Tressler.

A controversy arose between the parties as to how these

funds should be disbursed by the Receiver. Some testimony

on this question was heard before the Court, and the remain-

der of the testimony before the Special Master, who was
appointed to complete the testimony and make his findings

of law and fact. Exceptions were filed by Davis & Lockhart
on their own behalf, by the plaintiff and by the Receiver.

The Special Master recommended that the Receiver be

allowed as compensation fifteen per cent of the aggregate

sum of the rents collected, which amounted to $3134.46,

from which sum should be deducted the rental of the apart-

ment occupied by her for twenty-one (21) months, at

seventy-five ($75.00) dollars per month, or a total of

$1575.00, leaving a balance due the Receiver of $1559.46.

He further recommended that Hugh Lester, attorney for the

Receiver be allowed a fee of $1500.00; that Davis & Lock-

hart be allowed $362.55 for expenses incurred in litigation

in the Federal Courts, and a fee of $500.00 for representing

the Receiver in the Federal Courts.

The plaintiff and Davis & Lockhart in their exceptions

to the award to the Receiver, and to the Receiver's attorney,

contend that the fees allowed are excessive. Davis & Lock-

hart also contend that the fee awarded to them for repre-

senting the Receiver in the Federal Courts is inadequate.

The Receiver excepts to the award made to her and con-

tends that it is inadequate. As to the awards made to the

Receiver, and the Receiver's attorney, the exceptions thereto

should be overruled. The work performed by the Receiver,

Book 140, Page 359

and the services rendered by the attorney was made more
difficult by the conditions and circumstances of the times

in which they labored. With so many questions confronting

the Receiver almost daily, she would of necessity frequently

consult her attorney, so as to avoid errors in deciding the

problems presented.
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I do not agree with the contention as made that the fees

awarded to the receiver and her attorney should be ma-
terially reduced, because it would deprive the plaintiff of

the fruits of a property settlement to which she would other-

wise be entitled. The Master correctly held that the Re-
ceiver was only a nominal party to the proceedings. The
real party in interest was the plaintiff, without whom no
suit of any kind could have been maintained. Her interests

Were primary and the Receiver's interest was a mere inci-

dent connected with the suit. She performed nevertheless

an important service, and the fact that a Receiver was
appointed no doubt aided in the settlement agreement. The
suit was filed to secure support for the plaintiff, and the

seizure of the property involved made it possible for her
to enforce a judgment for such support, if entered. She
has no right to complain. The first decree entered in the

case gave her the right to occupy one of the apartments
without the payment of the rent. The settlement agree-

ment provided for the conveyance of property valued at

many thousands of dollars. She stipulated and agreed that

the funds in the hands of the Receiver be used to pay the

Receiver and the various attorneys mentioned therein. Each
of these individuals rendered splendid service which re-

sulted in benefit to her and neither of these persons is

overpaid by the awards here made.

Book 140, Page 360

I am inclined to sustain the objection of Davis & Lock-
hart to the award of $500.00 for their services as attorneys

for the Receiver in all of the federal Courts. The suit filed

in the United States District Court was more directly against

the Receiver, although the interests of the plaintiff were
more largely involved. The same is true of the appeal to

the United States Supreme Court. It would be difficult to

separate the services rendered to the plaintiff and to the

Receiver. The questions presented for each were almost

identical. The attorneys are contending for $2500.00 for

their services in representing the Receiver, which sum is

inadequate for all of the services rendered by them in the
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Federal Courts. In view of the great amount of work done,

the difficult questions of law presented, and the many hear-

ings attended I do not think that an award of $2500.00 for

services to the Receiver is excessive.

Thereupon, IT IS ORDERED, ADJUDGED AND DE-
CREED, as follows:

(1) That the exceptions to the Special Master's Report
as to the awards made to the Receiver and to her attorney,

be and they are hereby overruled, and that the Receiver,

RUTH WESTERBERG, be paid the sum of $3134.46 for her

services as Receiver, less the sum of $1575.00 for the rental

of an apartment occupied by her, leaving a balance due
her of $1559.46, and that a fee of $1500.00 be paid to Hugh
Lester, as attorney for said Receiver.

(2) That the exceptions to the Special Master's Report
as to the fee awarded to the firm of Davis & Lockhart for

services rendered to the Receiver in all of the Federal Courts

be, and the same is hereby overruled.

(3) That the sum of $362.55 be paid to the firm of Davis

Book 140, Page 361

& Lockhart for expenses incurred in the litigation in all

of the Federal Courts.

(4) That a fee of $2500.00 be, and the same is hereby

awarded to the firm of Davis & Lockhart, as attorneys, for

services rendered to the Receiver, in all the Federal Courts.

(5) That all the costs accrued but not paid, shall be paid

to the persons entitled to receive the same.

(6) That the remaining sums of money in the hands of

the Receiver be paid over the the Plaintiff herein, ADA A.

TRESSLER.

I
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DONE AND ORDERED, this the 16th day of July, 1947.

/s/ GEORGE W. TEDDER
Circuit Judge

STATE OF FLORIDA, BROWARD COUNTY

This instrument filed for record 16th day
of July 1947 and recorded CHANCERY OR-
DER BOOK 140, page 356. Record Verified.

TED CABOT, Clerk

By /&/ Zenda Alexander, D.C.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14205

S. B. Tressler, petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITIONS FOR REVIEW OF THE DECISIONS OF THE TAX
COURT OF THE UNITED STATES

BRIEF FOR THE RESPONDENT

OPINION BELOW

The memorandum findings of fact and opinion of the

Tax Court (R. 1-15) are not officially reported.

JURISDICTION

The petitions for review (R. 56-59, 61-64) involve

deficiencies in individual income taxes for the years

1946 and 1947 in the respective amounts of $1,616.80

and $2,049.68.

A notice of deficiency was mailed to taxpayer on

March 14, 1950, with respect to the year 1946. On June

12, 1950, taxpayer filed with the Tax Court a petition

for redetermination under the provisions of Section 272

of the Internal Revenue Code.

(1)



The notice of deficiency for 1947 was dated March 14,

1951. (R. 2.) On June 11, 1951, taxpayer filed a peti-

tion for redetermination with the Tax Court under the

provisions of Section 272 of the Internal Revenue Code.

The decisions of the Tax Court were entered on Sep-

tember 17, 1953. (R. 16, 17.) The cases are brought to

this Court by petitions for review filed on December 17,

1953. (R. 59, 64.) Jurisdiction is conferred on this

Court by Section 1141(a) of the Internal Revenue

Code, as amended by Section 36 of the Act of June 25,

1948.
QUESTIONS PRESENTED

1. Whether the Tax Court erred in holding that the

payment to taxpayer's wife by a receiver, pursuant to

court order, of temporary support, attorneys' fees and

court costs from funds in the hands of the receiver

which belonged to taxpayer, constituted income taxable

to taxpayer.

2. Whether the Tax Court erred in holding that legal

expenses incurred by taxpayer in contesting his wife's

suit for temporary alimony were not deductible as non-

business expenses under Section 23(a)(2) of the In-

ternal Revenue Code.

3. Whether the Tax Court erred in refusing to allow

a claim for increased depreciation on rental properties

under Section 23(1) where the taxpayer failed to prove

his right thereto.

STATUTES AND REGULATIONS INVOLVED

These are set forth in the Appendix, infra.



STATEMENT

The findings of the Tax Court may be stated as fol-

lows :

Taxpayer is an individual residing in Reno, Nevada.

He filed his federal income tax returns for 1946 and

1947 on the cash basis. (R. 2.)

During the early months of 1945, while married to

and living with Ada Zoeller Tressler, taxpayer pur-

chased the Maxwell Court Apartments and the Tarpon

River Apartments in Broward County, Florida, in the

name of Kenneth Tressler, his son by a former mar-

riage. Title to other properties purchased was taken

in the name of Ada Tressler and taxpayer jointly. The

taxpayer also owned additional property, and a re-

ceivership hereinafter mentioned did not include all his

property. (R. 2-3.)

Shortly after purchase of this property Ada Tressler

filed suit for support "unconnected with a divorce" in

the Florida courts. In that suit she asked for a decree

adjudging that the properties purchased in the name of

Kenneth w^ere held in trust for the taxpayer and re-

questing that a receiver be appointed to take charge of

those properties, collect the rents and pay the proceeds

into court to insure the pajTiient of any sums that might

be adjudged due and payable to Ada by the taxpayer.

(R. 3-4.)

On March 13, 1945, the Florida court entered an order

appointing a receiver for the two apartment properties,

restraining Kenneth and the taxpayer from transfer-

ring those properties, and directing the receiver to col-

lect the rents, pay expenses of operation, and deposit the

balance of the receipts in a bank subject to further court

order. (R. 4.)



On June 28, 1945, an order was entered making an

allowance of $300 per month, retroactive to March 3,

1945, for temporary alimony and support of Ada and

$2,000 temporary attorney fees, and court costs of

$334.86.

On July 17, 1945, taxpayer was granted a Nevada

divorce from Ada in an action begun by him May 7, 1945.

This action was uncontested by Ada, and no provision

for alimony was made in the decree. (R. 4.)

In October 1945, Kenneth sought to file a further

answer in the Florida proceedings in an effort to regain

possession of the apartment properties and to plead

therein the Nevada divorce decree, but w^as denied the

right to file the answer. By order dated January 7,

1946, the Florida court decreed that the apartment

properties purchased by the taxpayer in the name of

Kenneth were properties of the taxpayer and held in

trust for him by Kenneth. Later in January the court

ordered the receiver to pay the sum of $5,334.86. This

amount was made up of three items: (1) $3,000 for

accrued support of Ada from March 3, 1945, to January

3, 1946; (2) $2,0000 temporary attorney fees; and (3)

$334.86 costs. (R. 4-5.)

An appeal from those orders was denied by the Flor-

ida Supreme Court and Kenneth took the matter to

the United States Supreme Court. While that proceed-

ing was pending, the taxpayer himself began an action

in a United States District Court in Florida against

Ada, the receiver, and others, seeking recovery of his

apartment jjroperties held in receivership. A motion

to dismiss w^as granted and an appeal was taken. While

this appeal was j3ending and after the United States

Supreme Court had denied certiorari in Kenneth's case



the parties entered into a settlement agreement under

which Ada acquired the Tarpon River Apartments and

other proi)erties and taxpayer retained the Maxwell

Court Apartments. In accordance with the settlement

agreement all the litigation above described was termi-

nated and a decree was entered by the Florida court

to the effect that the various court orders be marked

satisfied and the properties be released from the re-

ceivership/ (R. 5.)

On August 31, 1947, the taxpayer sold the Maxwell

Court Apartments for $59,000. (R. 5.)

In connection with the litigation in the Florida and

the United States courts, the taxpayer bore the expense

of the legal representation for Kenneth and himself.

^ A summary of the income and disposition of the rents collected,

expenses paid, and disposition of the remaining funds by years by
the receiver is shown in the following schedule (R. 6)

:

1945 1946 1947 Total

Rents collected $7,393.50 $11,092.95 $2,410.00 $20,896.45

Expenses paid 2,992.91 3,199.48 2,269.50 8,461.89

Income after main- ——
tenance expenses ...$4,400.59 $7,893.47 $140.50 $12,434.56

Other payments by re-

ceiver: Ada Tressler $3,000.00 $984.69 $3,984.69

Davis & Lockhart,

Attorney for Ada
Tressler 2,000.00 2,862.55* 5,197.41

Ruth Westerberg,

Receiver 1,559.46 1,559.46

Hugh Lester, Attorney

for Receiver 1,500.00 1,500.00

Court Costs 334.86 193.00 193.00

Total other payments
by receiver $5,334.86 $7,099.70 $12,434.56

Amount retained by
receiver $4,400.59 $2,558.61

* This amount according to the court's order was for expenses and

attorney fees "for services rendered to the Receiver, in all Federal

Courts."



6

For the year 1946 he claimed on his return a deduction

of $1,425 for legal expenses and attorneys fees; by

amended pleadings he claimed $5,500. For 1947 he

claimed a deduction of $5,035 for such expenses; by

amended pleadings he claimed $6,535. (R. 6.)

The Commissioner determined a deficiency of $701.07

for 1946 based on disallowance of claimed legal expenses

of $1,425 and depreciation of $1,931.25. By amended
answer the Commissioner increased the deficiency for

1946 to $2,239.64 based on his contention that the tax-

payer realized additional income by reason of the pay-

ment of $5,334.86 made by the receiver to Ada under

the January 17, 1946, order of the Florida court for

support, attorney fees, and court costs. (R. 6-7.)

The Commissioner determined a deficiency of $936.29

for 1947 as a result of the disallowance of the claimed

deduction of $5,035 for attorney fees and an error of

$1,000 (admitted by the taxpayer) in computing net

income. By amended answer this deficiency was in-

creased to $3,967.15 partly based on the contention that

the taxpayer realized additional income by reason of

payments amounting to $7,099.70 made by the receiver

under final decree of the Florida court dated July 16,

1947. The increase also was occasioned by disallowance

of $2,517.50 legal expenses which were added by the

Commissioner to the cost of the Maxwell Court Apart-

ments in computing the capital gain arising from the

sale thereof. Another portion of the increase resulted

from increasing the capital gain by off-setting deprecia-

tion for 1946 on the apartments in the sum of $1,246.

(R. 7.)

The Tax Court sustained the Commissioner in his

actions with respect to both tax years, except that for



the year 1947 it held that an item of $2,862.55 and one

of $1,500 paid to attorneys (R. 6) represented receiver-

ship expenses and did not, as the Commissioner had

asserted (R. 7) constitute additional income to tax-

payer. Decisions were entered (R. 16-17) in accordance

with a computation made under Rule 50 of the Tax
Court's rules (R. 34-38).

SUMMARY OF ARGUMENT

The i)ayments made by a receiver, pursuant to a

Florida court order, to taxpayer's wife for "temporary

alimony and support", attorneys fee and court costs,

from funds in the hands of the receiver belonging to

taxpayer constituted taxable income to him. The fact

that taxpayer did not have custody or control of the

funds is immaterial for by the application thereof in

satisfaction of legal obligations imposed upon him he

received the benefit of such funds and was properly

taxable thereon.

In so holding, the Tax Court gave full faith and

credit to both the Florida decree ordering the payments

and a prior Nevada divorce decree obtained by taxpayer.

However, since the Florida court had rejected all efforts

to inject the Nevada decree into the Florida proceed-

ings, the payments obviously were not made under the

Nevada divorce decree and hence could not be consid-

ered taxable income to the wife under the provisions

of Code Section 22 (k), as taxpayer argued.

Similarly, since the payments were not made ]^ursuant

to any "decree" of separation by the Florida court they

were not taxable to the wife under Section 22 (k).

Taxpayer's further contention that tlie Tax Court

erred in denying him the right to deduct the legal ex-

penses incurred "in trying to recover possession of his



8

income producing properties" is equally without merit.

The Tax Court found that the expenses were not in-

curred for the purpose declared by taxpayer, but rather

were incurred primarily to defeat his wife's suit for

support. This Court has held under similar circum-

stances that expenses so incurred were not deductible

as non-business expenses. Furthermore, as to the por-

tion of those expenses paid on behalf of his son Ken-

neth, taxpayer was a volunteer and could not claim a

deduction therefor under any provision of the Code.

Finally, taxpayer's claim that the Tax Court erred

in refusing to allow him the full depreciation claimed

on the properties involved is without merit for he failed

to sustain the burden of proof with respect thereto.

ARGUMENT

The Tax Court Did Not Err in Holding That Sums Paid to

Discharge Legal Obligations Imposed on Taxpayer Were
Taxable Income to Taxpayer

Taxpayer, having first asserted as error (Br. 7, 8-9)

that the Tax Court failed to accord full faith and credit

to the Nevada divorce decree obtained by him under

date of July 17, 1945, argues (Br. 10-11) that the pay-

ments thereafter ordered to be made to his wife by

the Florida court as ''temporary alimony," as well as

court costs and attorneys' fees, were taxable as income

to his "former" wife under Sections 22 (k), 23 (u),

and 171 of the Internal Revenue Code (Appendix,

infra).

The question before the Tax Court, however, was not

the full faith and credit of the Nevada decree, but

rather the tax treatment to be accorded the sum of



$5,334.86 (consisting of $3,000 accrued support for his

wife from March 3, 3945, to January 3, 1946; $2,000

temporary attorneys' fees; and $334.86 court costs) for

the year 3946 and the sum of $7,099.70 (inchiding

$984.69 support money and $193 court costs) for the

year 1947 (R. 1-2) as between taxpayer and his wife.

In resolving that question insofar as it related to the

support payments, attorneys' fees, and court costs, the

Tax Court found (R. 8) that those items represented

obligations imposed on taxpayer by the Florida court

;

that they were satisfied by the application of funds

derived from rentals from properties found by the

Florida court to belong to taxpayer; that they were

personal obligations of the taxpayer unconnected with

the operation of those properties in the hands of the

court appointed receiver; that taxpayer reported his

income on a cash basis and consequently was properly

taxable in 1946 and 1947 when he received the benefit

of those funds through the discharge of his obligations

to his wife under the Florida court order.

It was not incumbent upon the Tax Court to resolve

the validity of the Florida court's right to order the

payments in question, as taxpayer contends. (Br. 8-9.)

That was a matter for determination by the Florida

courts, and upon appeal to the Supreme Court of Flor-

ida, the action of the lower court was affirmed without

opinion. Tressler v. Tressler, 157 Fla. 881, 27 S. 2d 341,

certiorari denied, 329 U. S. 796, rehearing denied, 329

IT. S. 834. The Tax Court was obligated to recognize

the validity of that decision just as it was bound to

recognize the Nevada divorce decree, and, in fact, by

doing so it resolved the tax liability complained of.

This is best explained, as it was by the Tax Court (R.
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10-11), by considering taxpayer's argument that the

temporary alimony payments constituted income to

his former wife under Section 22 (k) and correspond-

ingly were deductible by him under Section 23 (u).^

As appears from the unquestioned findings of the

Tax Court and as the Tax Court pointed out, the pay-

ments were made solely in connection with litigation

instituted by the wife in a Florida court and had no

relation to the Nevada divorce which made no provision

for alimony or support. The suit was entitled a "Bill

for Alimony Unconnected v/ith Divorce" and prayed

for '^temporary and permanent support and alimony

unconnected wdth a divorce together with suit money
and a reasonable amount with which to compensate her

attorneys." (R. 3, 4, 11.) In granting the relief sought,

the Florida court denominated the payments ordered

as "temporary alimony and support". (R. 10, 32;

Br. 26.) Furthermore, as also noted by the Tax Court

(R. 10-11), the record does not disclose that any "decree

* * * of separate maintenance" such as required by

Section 22 (k) was entered in the Florida litigation.

Although taxpayer's son Kenneth, one of the named

defendants in the wife's suit, had sought to plead the

Nevada divorce decree therein in connection with his

effort to regain possession of the apartment properties

which the Florida court had placed in the hands of

a receiver pending determination of the ownership

thereof, he was denied the right to do so. (R. 4.)'^ As

2 Whether taxpayer is claiming that the court awarded attorneys'

fees and court costs are also deductible under Section 23 (u) is not

clear. However, such expenses are clearly personal and not deductible

under any provision of the Internal Revenue Code. See Howard v.

Commissioner, 202 F. 2d 28 (C. A. 9th).

•^ The reason for the denial does not appear from the record herein.
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the Tax Court observed (R. 11), the Florida courts

resisted all taxpayers 's efforts to inject the Nevada
divorce decree into the Florida proceedings/

In determining whether the payments are taxable

to the wife under Section 22 (k) it is required that the

wife be "divorced or legally separated" from her hus-

band "under a decree of divorce or of separate main-

tenance"; that the payments be "received subsequent

to such decree"; and that they discharge a legal obli-

gation which because of the marital relationship is im-

posed upon or incurred by the husband "under such

decree or under a written instrument to such divorce

or separation."

Under the circumstances described above it is clear

that inasmuch as the Nevada decree was not before the

Florida court, the payments in question had no con-

nection whatsoever with the Nevada divorce, but rather

were made in total disregard of that decree. Conse-

quently the payments are not taxable to the wife nor

deductible by the husband under the provisions of

Sections 22 (k) and 23 (u) as far as the Nevada decree

is concerned.

With respect to the decision of the Florida court, it

is clear that a voluntary separation is insufficient to

satisfy the statutory requirements of Section 22 (k)
;

there must be a decree of separate maintenance. Ter-

rell V. Commissioner, 179 F. 2d 838 (C. A. 7th) ; Daine

^ The action of the Florida court decreeing that the apartment

properties purchased by taxpayer in the name of Kenneth were

properties of the taxpayer and held in trust for him by Kenneth and

ordering the receiver to pay the sum of $5,334.86 to taxpayer's wife,

was affirmed by the Florida Supreme Court without o])inion, 157

Fla. 881, 27 '^^ 2d 341, certiorari denied, 329 U. S. 796, rehearing

denied, 329 U. S. 834. Those decrees, constituting parts of Exhibit

E, are printed in Appendix C at pages 24-35 of taxpayer's brief.
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V. Commissioner, 168 F. 2d 449 (C. A. 2d) ; Brown
V. Commissioner, 7 T. C. 715; Kalclithaler v. Com-
missioner, 7 T. C. 625 ; Wich v. Commissioner, 7 T. C.

723, affirmed per curiam, 161 F. 2d 732 (C. A.

3d)
; BrigllthiU v. Commissioner, decided February 4,

1949 (1949 P-H T. C. Memorandum Decisions, par.

49,021), affirmed per curiam, 178 F. 2d 404 (C. A. 3d)
;

Fields V. Commissioner, 14 T. C. 1202, affirmed on other

grounds, 189 F. 2d 950 (C. A. 2d) ; Fox v. Commissioner,

14 T. C. 1131 ; McKinney v. Commissioner, 16 T. C. 916.

In the absence of any such decree of separate main-

tenance, the Tax Court correctly held that the payments

should receive the same treatment as payments of

alimony pendente lite or payments made between the

entry of an interlocutory decree and the time the

decree became final. Such payments, however, are not

taxable to the wife under Section 22 (k) nor deductible

by the husband under Section 23 (u) of the Code. Mc-

Kimiey v. Commissioner, supra; Fields v. Commis-

sioner, supra; Fox v. Commissioner, supra.

Since, as pointed out above, there w^as no evidence

before the Florida court that taxpayer herein was

divorced from his wife, and since the Tax Court found

(R. 11) that no decree of separate maintenance was

entered in the Florida litigation, it follows that there

is no basis for taxpayer's contention (Br. 10-11) that

the payments in question are income to his wife under

Code Section 171.

The fact that the taxpayer did not actually receive

any of the revenue collected by the receiver from the

operation of the apartment properties and paid to, his

v;ife pursuant to the orders of the Florida court, does

not I'elieve him from liability for tax thereon as he
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contends. (Br. 6.) Taxpayer reported his income on

the cash receipts and disbursements basis and is, there-

fore, taxable on income when credited to him. The dis-

charge of taxpayer's indebtedness in 1946 and 1947 by

the payment of temporary alimony and support, attor-

neys' fees, and court costs constitutes a receipt by tax-

l^ayer of the sums so paid. See Douglas v. Willcuts,

296 U. S. 1 ; Old Colony Tr. Co. \. Commissioner, 279

U. S. 716 ; United States v. Boston & M. B. Co., 279

U. S. 132-Helvering \. Horst, 311 U. S. 112; Commis-

sioner V. Smith, 324 U. S. 177, rehearing denied, 324

U.S. 695; and Coaster Amusement Co. v. Commissioner,

decide July 8, 1943 (1943 P-H T.C. Memorandum De-

cisions, par. 43,333).

II

The Tax Court Did Not Err in Disallowing as Deductions Legal

Expenses Incurred in Contesting a Wife's Suit for Support

Taxpayer also claims error on the part of the Tax

Court (Br. 12) in denying him the right to deduct

''legal expenses expended in trying to recover posses-

sion of his income producing properties". The right

to the deduction is apparently claimed under Section

23(a) (2) of the Code (Appendix, infra),^ which allows

deductions for nonbusiness, ordinary, and necessary

expenses paid or incurred "for the production or col-

lection of income, or for the management, conservation,

or maintenance of property held for the production of

income."

The relevant facts, as found by the Tax Court, show

'' In its opinion, the Tax Court pointed out (R. 11) that taxpayer

had not cited any sections of the Code in support of his claim, but

that whether he relied on Section 23(a)(1)(A) or (a)(2) he was
not entitled to the relief sought.
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that title to the properties was originally taken in the

name of taxpayer's son, Kenneth; that in connection

with her suit for support, taxpayer's wife sought a de-

cree adjudging that those properties were held in trust

for taxpayer, and that a receiver be appointed to operate

the properties to insure the payment of any sums that

might be found due her. (R. 3-4, 12.) Counsel were

thereupon employed for Kenneth and taxpayer in an

attempt to sustain Kenneth's ownership of the proper-

ties. After the Florida courts declared that taxpayer

was the owner of the properties, taxpayer began an

action in his own name in the United States District

Court for the Southern District of Florida wherein he

sought to recover possession of the properties held in

receivership. (R. 5, 12.) Taxpayer bore the entire cost

of the litigation both for himself and Kenneth (R. 6,

12) and claims a deduction therefore in the amount

of $5,500 for 1946, and $5,035 for 1947 (R. 11).

As the Tax Court held (R. 12), taxpayer was a mere

volunteer with respect to the legal fees paid on behalf

of his son Kenneth, and consequently they are not de-

ductible under any theory.

As to taxpayer's own legal expenses (the amount of

which is not disclosed by the record), the Tax Court

found (R. 12-13) that the "genesis of the litigation"

giving rise thereto was the dispute between taxpayer

and his wife over support payments, that they were in-

curred primarily to defeat the wife's suit and not to

protect taxpayer's property, and consequently that they

were not deductible as non-business expenses under

Section 23 (a) (2) . That conclusion is supported by this

Court's decision in Howard v. Commissioner, 202 F. 2d

28, affirming 16 T. C. 157. wherein it was held that at-
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torneys fees and costs incident to the defense of an ac-

tion brought by a divorced wife to collect alimony pay-

ments were not deductible by the husband as a non-

business expense under Section 23(a)(2). See also

Jergens v. Commissioner, 17 T. C. 806, and Donnelly v.

Commissioner, 16 T. C. 1196.

In the alternative, taxpayer claims (Br. 13) that "the

least" the Commissioner should have allowed him was

to add to the cost of the Maxwell Court Apartment

the legal fees and expenses incurred "in defending and

maintaining litigation seeking to protect the title and

right to possession and right to receive the earnings

from the income producing property", and thus ap-

parently (R. 13-14) to reduce his capital gain on the

sale of that apartment. As the Tax Court reiterated

(R. 14) they were not such expenditures but were pri-

marily incurred in attempting to defeat his wife's claim

for support.

Ill

The Tax Court Did Not Err in Failing to Allow the Increased

Depreciation Claimed

With respect to his contention (Br. 11-12) that tlie

Tax Court erred in failing to allow all the depreciation

claimed by him on the properties in question, the Tax
Court pointed out (R. 14) that in view of its holding

that taxpayer was properly taxable on income there-

from in 1946 he was also entitled to depreciation thereon

in the amount disallowed by the Commissioner. How-
ever, it refused to allow increased depreciation claimed

in his amended pleadings because the record contained

no evidence on which it could reasonably make a find-

ing on the issue. Although patently claiming error in

this respect, taxpayer fails to point to any facts of
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record supporting his position. It is axiomatic that

the burden of proving the right to a claimed deduc-

tion rests upon taxpayer. Interstate Transit Lines

V. Commissioner, 319 U.S. 590, 593; Deputy v. duPont,

308 U.S. 488, 493.

CONCLUSION

The decisions of the Tax Court are correct and

should be affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General.

Ellis N. Slack,

A. F. Prescott,

George F. Lynch,

Special Assistants to the

Attorney General.

August, 1954.



17

APPENDIX

Internal Revenue Code

:

Sec. 22. Gross Income.

(a) General Definition.—"Gross income" in-

cludes gains, profits, and income derived from

salaries, wages, or compensation for personal serv-

ice, of whatever kind and in whatever form paid, or

from professions, vocations, trades, businesses,

commerce, or sales, or dealings in property,

whether real or personal, growing out of the owner-

ship or use of or interest in such property; also

from interest, rent, dividends securities, or the

transaction of any business carried on for gain or

profit, or gains or profits and income derived from

any source whatever. * * ******
(k) [as added by Sec. 120(a) of the Revenue

Act of 1942, c. 619, 56 Stat. 798] Alimony, Etc.,

Income.—In the case of a wife who is divorced or

legally separated from her husband under a decree

of divorce or of separate maintenance, periodic

payments (whether or not made at regular inter-

vals) received subsequent to such decree in dis-

charge of, or attributable to property transferred

(in trust or otherwise) in discharge of, a legal obli-

gation which, because of the marital or family rela-

tionship, is imposed upon or incurred by such hus-

band under such decree or under a written instru-

ment incident to such divorce or separation shall be

includible in the gross income of such wife * *^ *.*****
(26U.S.C. 1952ed., Sec. 22.)
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Sec. 23. Deductions from Gross Income.

In computing net income there shall be allowed

as deductions:

(a) Expenses.—*****
(2) [as added by Sec. 121(a) of the Revenue

Act of 1942, supra] Non-Trade or Non-Business

Expenses.—In the case of an individual, all the

ordinary and necessary expenses paid or in-

curred during the taxable year for the produc-

tion or collection of income, or for the manage-

ment, conservation, or maintenance of property

held for the production of income.*****
(1) [as amended by Sec. 121(c) of the Reve-

nue Act of 1942, supra] Depreciation Deduction.

—A reasonable allowance for the exhaustion,

wear and tear (including a reasonable allowance

for obsolescence)

—

(1) of property used in the trade or busi-

ness, or

(2) of property held for the production of

income.*****
(u) [as added by Sec. 120(b) of the Revenue

Act of 1942, supra] Alimony, Etc., Payments.—
In the case of a husband described in section

22 (k), amounts includible under section 22 (k) in

the gross income of his wife, payment of which is

made within the husband's taxable year. If the

amount of any such payment is, under section

22 (k) or section 171, stated to be not includible
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in such husband's gross income, no deduction

shall be allowed with respect to such payment
under this subsection.*****

(26 U.S.C. 1952 ed., Sec. 23.)

Sec. 171 [as added by Section 120(c) of the Reve-

nue Act of 1942, supra] . Income of an Estate or

Trust in Case of Divorce, etc.

(a) Inclusion in Gross Income.—There shall be

included in the gross income of a wife who is di-

vorced or legally separated under a decree of di-

vorce or of separate maintenance the amount of the

income of any trust which such wife is entitled to

receive and which, except for the provisions of this

section, would be includible in the gross income of

her husband, and such amount shall not, despite

section 166, section 167, or any other provision of

this chapter, be includible in the gross income of

such husband. * * *

(b) Wife Considered A Beneficiary.—For the

purposes of computing the net income of the estate

or trust and the net income of the wife described in

section 22 (k) or subsection (a) of this section, such

wife shall be considered as the beneficiary specified

in this supplement. A periodic payment under sec-

tion 22 (k) to any part of which the provisions of

this supplement are applicable shall be included in

the gross income of the beneficiary in the taxable

year in which under this supplement such part is

required to be included.

* * * •){• *

(26 U.S.C. 1952 ed.. Sec. 171.)
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Treasury Regulations 111, promulgated under the

Internal Revenue Code:

Sec. 29.22 (k)-l. Alimony and separate mainte-

nance payments—Income to former wife.— (a) In

general.—* * *

In general, section 22 (k) requires the inclusion

in the gross income of the wife of periodic pay-

ments (whether or not made at regular intervals)

received by her after the decree of divorce or of

separate maintenance. Such periodic payments

may be received from either of the two following

sources

:

(1) In discharge of a legal obligation which,

because of the marital or family relationship, is

imposed upon or incurred by the husband, or

(2) Attributable to property transferred (in

trust or otherwise) in discharge of a legal obli-

gation which, because of the marital or family

relationship, is imposed upon or incurred by the

husband.

The obligation of the husband must be imposed

upon him or assumed by him (or made specific)

under either of the following:

(1) A court order or decree divorcing or

legally separating the husband and wife, or

(2) A written instrument incident to such

divorce or legal separation.

The periodic pajrments received by the wife iat-

tributable to property so transferred and includible

in her income are not to be included in the gross
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income of the husband. See also section 29.171-1 in

cases where such periodic payments are attrib-

utable to property held in trust.
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